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DENI SE COTE, District Judge:

On June 25, 2002, telecomunications giant Wrl dCom
Inc. ("WorldCont')?! issued the first of several announcenents that
its certified financial results had to be restated. By late July
2002, WrldComhad filed the |argest bankruptcy in United States
hi story. Extensive litigation arising fromthe financial scandal
at Worl dCom has been filed in state and federal courts across the

country by investors |arge and small who purchased Worl dCom debt

and equity securities, and who allege individual as well as class

1 Wor | dCom now does busi ness as M, |Inc.
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claims. Although the litigation, |ike the scandal, is mamot h,
the securities law clains are not unusual. Plaintiffs contend
t hat Worl dCom and those associated wth it di ssem nated
materially false and m sleading information that affected the
price of Worl dCom securities and m sled investors regarding the
true val ue of the conpany.

On April 30, 2002, the first securities class action in
connection with the WrldCom events was filed in the Southern
District of New York. Subsequent litigation arising fromthe
col | apse of Worl dCom was assigned to this Court by the Judici al
Panel on Multi-District Litigation ("MDL Panel™) and transferred
here for pre-trial coordination or consolidation. By Oder dated
August 15, 2002, the securities class actions before this Court

were consolidated as the Inre WrldCom Inc. Securities

Litigation ("Securities Litigation"), the New York State Conmon

Retirement Fund ("NYSCRF"') was appointed Lead Plaintiff, and its
counsel were appoi nted co-Lead Counsel for the consoli dated
class. This OQpinion addresses Lead Plaintiff's notion for
certification of the class.

Two sets of defendants have filed briefs in opposition to
the notion for certification. Those briefs principally address
whet her the named plaintiffs added by NYSCRF to pursue clains
based on purchases of Wrl dConis bonds are adequate cl ass
representatives; whether issues comon to the class wll
predom nat e over issues concerning each individual investor,
specifically, whether a presunption of reliance should apply to

t he cl ai m brought under Section 11 of the Securities Act of 1933



("Securities Act") on behalf of bondhol ders who purchased bonds
nore than twelve nonths after they were issued; and whether a
presunption of reliance should apply to the cl ai ns brought under
Section 10(b) of the Exchange Act of 1934 ("Exchange Act")

agai nst Wbrl dCom s | ead underwiter and its chief outside

anal yst .

| . Backqgr ound

On Cctober 11, 2002, NYSCRF filed a Consolidated Anended
Conmpl aint (" Conplaint”) adding three named plaintiffs who join
NYSCRF in alleging clainms on their own behalf and on behal f of
t hose who acquired publicly traded Wrl dCom securities.
Plaintiffs allege clains arising under the Securities Act and the
Exchange Act against WorldCom officers, directors, auditors,
underwriting syndicates, and its nost influential outside analyst
and his investnent bank. By Opinion and Order dated May 19, 2003
("May 19 Opinion"), the defendants' notions to dismss the clains

against themwere largely denied.? See In re WrldCom Inc. Sec.

Litig., No. 02 Gv. 3288 (DLC), 2003 W. 21219049 (S.D.N. Y. My

2 The Exchange Act Section 10(b) clains agai nst four
Worl dCom directors who were nenbers of the Audit Committee
("Audit Comm ttee Defendants"”) were dism ssed with [ eave to
anend. The Audit Conmittee Defendants were al so named as
defendants in the Section 20(a) Exchange Act claimand the
Sections 11 and 15 Securities Act clains. They did not nove
agai nst the Section 11 claim and their notion to dismiss the
Sections 20(a) and 15 cl ains was denied. The notions by
Worl dCom s auditors and accountants were addressed in an Opinion
and Order dated June 24, 2003. Arthur Andersen LLP's notion to
di sm ss was denied; the notions to dismss filed by Arthur
Ander sen (United Kingdom, Andersen Worldw de SC, and Andersen
partners Mark Schoppet and Melvin Dick were granted. See In re
WrldCom Inc. Sec. Litig., No. 02 Gv. 3288 (DLC), 2003 W
21488087 (S.D.N. Y. June 24, 2003).
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19, 2003). On August 1, 2003, plaintiffs filed the First Amrended
Cl ass Action Conplaint ("Arended Conplaint"). The descriptions
bel ow sumrmari ze all egations in the Anmended Conplaint relevant to
the class certification notion as well as, where indicated,

addi tional information about the investnments in Wrl dCom
securities made by the naned plaintiffs.

The Proposed d ass

NYSCRF, together with the three additional nanmed plaintiffs,
seeks certification pursuant to Rules 23(a) and (b)(3), Fed. R
Cv. P., of aplaintiff class consisting of all persons and
entities who purchased or otherw se acquired publicly traded
securities of Worl dCom during the period beginning April 29, 1999
t hrough and including June 25, 2002 ("C ass Period"), and who
were injured thereby. This includes all persons or entities who
acqui red shares of Wrl dCom common stock in the secondary market
or in exchange for shares of acquired conpani es pursuant to a
regi stration statenent, and all persons or entities who acquired
debt securities of WirldComin the secondary narket or pursuant
to a registration statenent (the "Class").® The Anended
Compl ai nt includes detailed allegations and several causes of
action addressed to registration statenents for two massi ve bond

offerings in the anount of $5 billion of Notes on May 24, 2000

® The O ass excludes the defendants; nmenbers of the famlies
of the individual defendants; any entity in which any defendant
has a controlling interest; officers and directors of WrldCom
and its subsidiaries and affiliates; and the | egal
representatives, heirs, successors or assigns of any such
excl uded party.



("2000 O fering" and “2000 Notes”) and $11.8 billion of Notes on
May 15, 2001 ("2001 Ofering"” and “2001 Notes”).

The Proposed C ass Representatives

Lead Plaintiff NYSCRF is the second | argest public pension
fund in the United States. NYSCRF invests and holds the assets
of the New York State and Local Enpl oyees' Retirenent System and
the New York State and Local Police and Fire Retirenent System
During the class period, NYSCRF purchased Wrl dCom st ock,

Wor | dCom MCI tracking stock, and Worl dCom debt securities,* and

| ost over $300 million fromthose investnents. The NYSCRF does
not contend that it purchased Notes fromeither the 2000 or 2001
O fering.

The Fresno County Enpl oyees Retirenent Association ("FCERA")
is a California entity that invests funds for the purpose of
providing retirenent conpensation and death and disability
benefits for Fresno County enpl oyees and their beneficiaries.
During the Class Period, FCERA is alleged to have purchased
Wor | dCom st ock and Worl dCom debt securities, including $3.5
mllion of Notes in the 2001 Ofering. FCERA |ost over $11
mllion as a result of its investnments in WrldCom securities.
The evidence submitted with this notion shows that FCERA
pur chased the 2001 Notes in the initial offering.

The County of Fresno, California ("Fresno") invests the
general funds of the County of Fresno. During the C ass Period,

Fresno purchased over $6.3 mllion of Notes fromthe 2000

* NYSCRF purchased over $1 million worth of Wrl dCom debt
securities from 1998 bond offerings.
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Ofering. Fresno |lost over $5.5 million as a result of this
investnent. The evidence submtted in connection with this
notion indicates that the Notes were purchased in Decenber 2001
and not in the initial offering.

HG&K Asset Managenent, Inc. ("HGK") is a registered
i nvest ment advi sor and acts as a fiduciary to its union-sponsored
pensi on and benefit plan clients under the Enpl oyee Retirenent
| ncone Security Act of 1974, 29 U.S.C. § 1001 et seq. HX
pur chased Worl dCom stock and over $130 million of WrldCom debt
securities, including purchases in both the 2000 and 2001
Oferings. As aresult of its investnments in WrldCom HGK | ost
close to $29 million.

The Def endants

The defendants consi st of WrldComdirectors;® executives,?®
i ncluding former President and Chief Executive Oficer Bernard J.
Ebbers ("Ebbers");’” WrldCom s outside auditor and accountant,
Art hur Andersen LLP ("Andersen"); the underwiters for the 2000

and 2001 O ferings;® the high-profile tel ecomuni cations anal yst

S Cifford Al exander, Jr., Janes C. Allen, Judith Areen
Carl J. Aycock, Max E. Bobbitt, Francesco Galesi, Stiles A
Kellett, Jr., Gordon S. Macklin, John A Porter, Bert C Roberts,
Jr., John W Sidgnore, and Lawence C. Tucker ("Director
Def endant s").

¢ Scott D. Sullivan, David F. Myers, and Buford Yates, Jr.
Litigation against Sullivan and Myers was stayed by Order dated
Decenber 5, 2002, and agai nst Yates by stipulation and O der
dated May 6, 2003.

" Ebbers resigned from Wrl| dCom under pressure on April 29,
2002.

8 The underwiters consist of Salonmon Smth Barney, Inc.,
J.P. Morgan Chase & Co. ("J.P. Mdirgan"), Banc of Anerica
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Jack Grubman ("G ubman"), his enployer, the financial services
firm Sal onon Smith Barney, Inc. ("SSB"),° and SSB's corporate
parent, Ctigroup, Inc. (“Citigroup”). SSB was the co-Iead
underwiter with J.P. Mdrgan for the 2000 and 2001 O f eri ngs.
SSB was the book running manager for the 2000 Ofering and the
joint book runner for the 2001 Ofering. G ubman, SSB and
Citigroup are referred to herein as the "SSB Defendants."

A summary of allegations in the Anended Conpl ai nt rel evant
to this notion follows. Since the Underwiter Defendants and the
SSB Def endants have submtted the only two substantive briefs in
opposition to class certification, the allegations pertinent to
them are described in nore detail.?'°

The Accounti ng Fraud

Plaintiffs allege that WrldCom and those affiliated with it
m sl ed investors by engaging in a series of illegitimte

accounting strategies that hid | osses and inflated the conpany's

Securities LLC, Deutsche Bank Securities Inc., now known as
Deut sche Bank Al ex. Brown Inc., Chase Securities Inc., Lehman
Brothers Inc., Blaylock & Partners L.P., Credit Suisse First
Boston Corp., Goldman, Sachs & Co., UBS Warburg LLC, ABN AMNRO
Inc., Utendahl Capital, Tokyo-Mtsubishi International plc,
West deut sche Landesbank G rozentral e, BNP Pari bas Securities
Corp., Caboto Holding SIMS.p. A, Fleet Securities, Inc., and
M zuho International plc ("Underwiter Defendants").

°® The Anended Conpl ai nt expl ains that Sal onbn Smith Barney,
Inc. now does business as Citigroup G obal Markets, Inc.

1 The Director Defendants and Ebbers join in opposing class
certification, but did not file separate briefs. Andersen did
not file a brief or join in opposition to the notion. The
al l eged role of each of the defendants as pleaded in the
Complaint is set forth in the May 19 Opinion on the notions to
dismss. See In re WrldCom Inc. Sec. Litig., 2003 W. 21219049,
at *2-10.




earnings. The allegations focus on Wrl dCom s mani pul ati on of
its accounting relating to two main areas: its nunerous
acquisitions and its "line costs."' Plaintiffs contend that
investors were msled by false information regardi ng Wrl dConi s
financial state that appeared in anal yst reports, press rel eases,
public statenments, and filings with the Securities and Exchange
Comm ssion ("SEC') during the O ass Period, including

regi stration statenents and prospectus statenments issued in
connection with the 2000 and 2001 Oferings. '

Wr| dCom has admitted that its financial statements were
overstated by over $9 billion from 1999 through the first quarter
of 2002. WbrldCom i nproperly booked close to $1 billion in
revenue during the C ass Period. WrldComhas witten off $80
billion of the stated book value of its assets recorded as of
June 2002. WorldCom s disclosures in 2002 had a catastrophic
effect on the price of its shares and the value of its notes.

The O ferings

The plaintiffs allege that Underwiter Defendants failed to

conduct proper due diligence in connection with the 2000 and 2001

1 line costs are the costs incurred by Worl dComis |ong-term
| ease agreenents with various tel ecomunications carriers to
allow WrldComto use the carriers' networks to carry the calls
of Worl dCom s custoners.

2 1'n connection with the 2000 Ofering, WrldComfiled SEC
Form S-3 registration statenents on April 12 and May 11, 2000 and
Form 424(B) (5) prospectus supplenents dated May 17, 19 and 22,
2000 (collectively "2000 Registration Statenent”). In connection
with the 2001 Ofering, WrldComfiled a Form S-3 regi stration
statenent dated May 9, 2001 and a Form 424(B)(5) prospectus
suppl enent dated May 11, 2001 (collectively "2001 Regi stration
Statenent,” and together the "Registration Statenents").
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O ferings. Had they done so, they woul d have di scovered the
accounting fraud and the massive infirmties in WrldCon s
financial position. The Underwiter Defendants failed to
descri be WrldConis financial condition accurately and to exam ne
and identify the risks an investnent in Wrl dCom posed to
investors. They did not include any risk disclosures in the

Regi stration Statenents, nor did they notify potential investors
that Worl dCom had no plans to nonitor or satisfy its nmassive
debt. The Registration Statenments were al so fal se and m sl eadi ng
because they failed to disclose critical information regarding

the nature and extent of the illicit quid pro quo relationship

that exi sted between the SSB Def endants and Wrl dCom
The Quid Pro Quo Rel ati onship

__ _The plaintiffs allege that SSB and G ubman on the one hand,
and Wor| dCom and Ebbers on the other, had a cl ose and self-
serving relationship fromwhich both sides derived substanti al
benefit. WirldCom s securities prices were artificially inflated
by Grubman’s reports. He was SSB's star tel ecomrunications
anal yst and consistently encouraged i nvestors to buy Wrl dCom
securities. An August 2002 Tine magazine article reported that
“every big investor knew G ubman was the ‘ax’, the one man who
coul d make or break any stock in [the tel ecommunications]
i ndustry with a thunbs-up or thunbs-down.”

SSB and Grubman were well renmunerated for their support of
Worl dCom  Between Cctober 1997 and February 2002, SSB received a
significant portion of WrldCom s investnent banking business,

for which Worl dCom pai d approxi mately $107 nillion over the
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course of twenty-three deals. Between 1998 and 2002, G ubnman
made about $20 million each year in conpensation, tied in part to
the value SSB derived fromhis involvenent in its investnent
banki ng transacti ons.

I n exchange for WrldCom s |ucrative business, SSB provided
Ebbers and ot her Worl dCom seni or executives with val uable | PO
shares. SSB' s corporate sibling The Travel ers |Insurance Conpany
("Travel ers") secretly | oaned Ebbers hundreds of m|lions of
dol lars, which were secured at least in part by Ebbers’s Wrl dCom
stockhol di ngs. And, SSB published G ubman's relentlessly
positive, but materially false, reports about Wrl dCom

SSB and G ubman issued the anal yst reports despite SSB' s
knowl edge that the integrity and objectivity of its research
departnment was conprom sed by the departnent's drive to serve the
needs of the firm s investnent banking division, despite
G ubman' s know edge or reckless disregard of the substantial
financial problenms at WrldCom and despite the materi al
m sstatenments or omissions contained in the reports. G ubnman
even altered his valuation nodel in order to obscure Wrl dConis
deteriorating finances. As SSB knew, G ubman's anal ysis was not
the work of an objective researcher, but of someone functioning
as a WrldCominsider. For exanple, G ubman attended at |east
two neetings of WorldConis Board of Directors, and advi sed
Wor | dCom regardi ng a contenpl ated acquisition of Nextel. G ubman
even hel ped Ebbers conceal Wrl dComis financial problens from
i nvestors by scripting Ebbers's statenents for certain earnings

conference calls. G ubman then published anal yst reports
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containing simlar assurances and relying in part on the scripted
statenments he had provided for Ebbers. In dissem nating such
m sl eadi ng reports, G ubman and SSB hel ped to inflate
artificially the price of WrldCom securities, and caused
plaintiffs to suffer substantial | osses.

Adequately disclosing the illicit relationship between
Wor |1 dCom and SSB woul d have nade it apparent to investors that
Grubman' s anal yst reports were not reliable. In sum the illicit
arrangenment between Worl dCom and the SSB Defendants is anong the
all egations that are at the core of the Amended Conpl aint.?*?
The Aftermath

On June 26, 2002, the day after WrldCom's first restatenent
announcenent, the SEC filed a civil conplaint against the
conpany. The U.S. House of Representatives Comm ttees on Energy
and Comrerce and on Financial Services imediately initiated
investigations. Beginning in July, the United States Attorney
for the Southern District of New York filed crimnal charges

agai nst various fornmer officers of WorldCom? WrldCom s forner

3 The interconnections between the various counts,
al | egations, and defendants in this action have al so been
addressed in prior Qpinions. See, e.09., Inre WrldCom Inc.
Sec. Litig., 02 Cv. 3288 (DLC), 2003 W. 1563412, at *3 (S.D.N.Y.
Mar. 25, 2003) (SSB Defendants' notion to sever); In re WrldCom
Inc. Sec. Litig., 2003 W. 21219049, at *28-35 (nmotion to
di sm ss).

4 The crimnal trial of the fornmer Wrl dCom Chi ef Financial
Oficer is scheduled to begin in February 2004 before the
Honor abl e Barbara S. Jones of this district. The facts relating
to the crimnal charges and their effect on this litigation are
set forth nmore fully in prior Qpinions. See In re WrldCom |nc.
Securities Litigation, 234 F. Supp. 2d 301 (S.D.N. Y. 2002); In re
WrldCom Inc. Securities Litigation No. 02 Gv. 3288 (DLC), 2002
W. 31729501, at *2-7 (S.D.N.Y. Dec. 5, 2002).
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Control |l er and ot her Worl dCom enpl oyees have pl eaded guilty.
WrldComfiled for Chapter 11 bankruptcy in the Bankruptcy Court
of this district on July 21, 2002.

On Novenber 26, 2002, Wbrl dCom announced that it had reached
a partial settlement with the SEC, and had agreed to the entry of
a permanent injunction barring it fromfurther violating the
securities laws. W rldCom has consented to a penalty of $2.25
billion, which after the bankruptcy proceedings would result in a
settl enent payment of $750 million. The Honorable Jed S. Rakoff
of this district approved the settlenent on July 7, 2003.

SSB and Grubman have al so been the subject of governnent and
regul atory investigation. SSB was one of ten investnent banks, '®
and G ubman one of two individual analysts who entered into a
gl obal settlenent arising fromthe joint investigations conducted
by the SEC, the New York State Attorney General's Ofice and
others into the undue influence of investnent banking on
securities research. Citigroup agreed to pay $400 mllion in
settlenment, including $150 million in penalties and $150 million
i n di sgorgenent .

The d ains

The Amended Conpl aint alleges clains arising under the
Securities Act (Counts | through V) and the Exchange Act (Counts
VI through XI). The Securities Act clains arise fromthe 2000

and 2001 Oferings and Registration Statenents. The plaintiffs

> Five of the Underwiter Defendants were al so anbng the
ten banks that entered into the global settlenent: they are J.P.
Morgan, Credit Suisse First Boston Corp., Goldman, Sachs & Co.,
UBS Warburg LLC, and Lehman Brothers Inc.
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pl ead Section 11 cl ains agai nst Ebbers, Sullivan and the D rector
Def endants (Count I), Andersen (Count I11), and the Underwriter
Def endants (Count V). Count V asserts Section 12(a)(2) clains
agai nst the Underwiter Defendants. Count Il charges the
Director and officer Defendants with violating Section 15 through
their control over the contents of the 2000 and 2001 Regi stration
Statenents and their role as "controlling persons” of WrldCom
The Exchange Act clainms consist of securities fraud clainms
under Section 10(b) and controlling person clains under Section
20(a). Count VI alleges that Ebbers, Sullivan, Mers, Yates, and
Di rector Defendants Bobbitt, Allen, Areen and Galesi ("Audit
Comm ttee Defendants") violated Section 10(b) in connection with
materially false and m sl eading statenments included in, inter
alia, WrldComfilings with the SEC, press rel eases, and
regi stration statenents.!® Count VIII alleges that Andersen
vi ol ated Section 10(b) by dissem nating materi al
m srepresentations and by participating in a schene to
m srepresent Wrl dComlis financial condition, to consunmate
acqui sitions and the 2000 and 2001 O ferings, and to inflate
artificially or maintain WrldCom securities prices. Count |IX
asserts that SSB and G ubman viol ated Section 10(b) in connection
with the material msstatenents and om ssions contained in the
2000 and 2001 Registration Statenments and by conspiring with
Ebbers and Worl dCom to m srepresent Wrl dCom s fi nanci al

' The Section 10(b) claimin the Conplaint against the
Audit Conmittee Defendants was dism ssed in the May 19 Opi nion.
The Audit Commttee Defendants' notion to dism ss the Section
10(b) claimin the Amended Conplaint is not yet sub judice.
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condition in connection wth the 2000 and 2001 O ferings. Count
X all eges that SSB and G ubman al so violated Section 10(b) in
connection with Gubman's anal yst reports and his adoption of
Ebbers's material msstatenents. Finally, the Arended Conpl ai nt
pl eads Section 20(a) clains against Director and officer

Def endants as controlling persons of WorldCom and its enpl oyees
(Count VII1), and Ctigroup and SSB as controlling persons of

G ubman, and Citigroup as a controlling person of SSB and its
enpl oyees, managers and directors (Count Xl).

1. Di scussi on

Certification of a class should be determ ned "as soon as
practicable" after an action has been comenced, Fed. R Cv. P.
23(c) (1), so that the defendants may "be told pronptly the nunber

of parties to whom|[they] may ultimately be liable for noney

damages." Siskind v. The Sperry Retirenent Prof., Unisys, 47
F.3d 498, 503 (2d G r. 1995) (citation omtted). At class
certification, the court determ nes whether the requirenents of
Rul e 23 are net, not whether the clainms are adequately pleaded or

who will prevail on the nerits. See Eisen v. Carlisle &

Jacquelin, 417 U S. 156, 178 (1974). The plaintiffs bear the
burden of satisfying Rule 23.* Ancthem Prods., Inc. v. Wndsor,

7 The defendants contend that this notion should be denied
because the plaintiffs did not submt sufficient evidence to
support their class certification notion. Wile the plaintiffs’
notion was pro forma, the defendants have not identified any
prejudice. They were permtted an opportunity to take two
depositions of persons associated with each naned plaintiff, or
ei ght depositions in all, in addition to obtaining extensive
docunent ary evidence fromthe naned plaintiffs. The two sets of
def endants who submitted substantive briefs in opposition to the
notion were al so given an opportunity to submt surreply briefs.
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521 U. S. 591, 614 (1997); Caridad v. Metro North Commuter R R

191 F. 3d 283, 291 (2d Cir. 1999). A court nust conduct a
"rigorous analysis" to determne that the Rule 23 requirenents
have been satisfied and a class should be certified, but a
decision to certify a class is "not an occasion for exam nation

of the nmerits of the case." 1In re Visa Check/ Mast er Money

Antitrust Litig., 280 F.3d 124, 135 (2d Gr. 2001) (citation

omtted).
To qualify for certification, plaintiffs nust prove that the
proposed class action neets the four requirenments of Rule 23(a).

See In re VisaCheck/ Mast er Money, 280 F.3d at 132. Rule 23(a)

provi des that class nenbers nmay sue as cl ass representatives only
i f

(1) the class is so nunmerous that joinder of al
menbers is inpracticable, (2) there are questions of
| aw or fact common to the class, (3) the clains or
defenses of the representative parties are typical of
the clains or defenses of the class, and (4) the
representative parties will fairly and adequately
protect the interests of the class.

Rule 23(a), Fed. R GCv. P.

Plaintiffs nust also establish that the class action may
proceed under one of the categories of Rule 23(b). 1In this case,
plaintiffs seek certification of the class pursuant to Rule
23(b)(3). Under Rule 23(b)(3) a class may be certified if, in
addition to the requirenents of Rule 23(a),

the court finds that the questions of |aw or fact

common to the nenbers of the class predom nate over any
questions affecting only individual nenbers, and that a

Al though this is a massive case, the issues it presents are far
fromnovel. The notion for class certification was sufficient in
the circunstances.
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class action is superior to other avail able nmethods for
the fair and efficient adjudication of the controversy.

Rul e 23(b)(3), Fed. R Cv. P
The Rul e 23(b)(3) predom nance inquiry is nore demandi ng
than the commonality determ nation required by Rule 23(a). Moore

v. Pai neWebber, Inc., 306 F.3d 1247, 1252 (2d Gr. 2002). Rule

23(b)(3) is designed for actions that will "secure judgnents

bi nding all class nenbers save those who affirmatively elect[] to
be excluded,"” and where a class action will "achieve econom es of
time, effort, and expense, and pronote uniformty of decision as
to persons simlarly situated, w thout sacrificing procedural
fairness or bringing about other undesirable results.” Ancthem
Prods., 521 U.S. at 614-15 (citation omtted). The court nust

| ook cl osely at each of the Rule 23(b)(3) criteria. |d. at 615.

A The Rule 23(a) Requirenents

(1) Nunerosity

To satisfy the nunerosity requirenent of Rule 23(a),
plaintiffs nmust show that joinder is "inpracticable,” not that it

is "inpossible.” Robidoux v. Celani, 987 F.2d 931, 935 (2d G

1993). Nunerosity is presuned when a class consists of forty or

nmore nenbers. See Consolidated Rail Corp. v. Town of Hyde Park

A7 F.3d 473, 483 (2d Cir. 1995); cf. 15 U.S.C. § 77p(f)(2) (under
the Securities Act an action on behalf of fifty or nore nenbers
seeki ng danmages is a "covered class action").

The defendants do not dispute the nunmerosity of the putative
Class. WrldComissued billions of shares and billions of

doll ars of debt securities during the Cass Period, and it is

17



uncontested that tens of thousands of investors are putative
cl ass nenbers.

(2) Commonality

Rul e 23(a) also requires that the action raise an issue of

law or fact that is commpn to the cl ass. Robi nson v. Metro-North

Commuter R R Co., 267 F.3d 147, 155 (2d G r. 2001); Marisol A

V. Guliani, 126 F.3d 372, 376 (2d Cr. 1997) (per curiam; Inre

Agent Orange Prod. Liab. Litig., 818 F.2d 145, 166-67 (2d Cr

1987). The commnality and typicality requirenments of Rule 23(a)
tend to nerge into one another, as both "serve as gui deposts for
determ ning whether . . . the naned plaintiff's claimand the
class clainms are so inter-related that the interests of the class
menbers will be fairly and adequately protected in their

absence." Caridad, 191 F.3d at 291 (quoting General Tel. Co. V.

Fal con, 457 U.S. 147, 157 n.13 (1982)).

Plaintiffs have identified nunerous comon questions of |aw
and fact, including m srepresentations and om ssions in
Worl dComis SEC filings and press rel eases, and in SSB' s anal yst
reports in connection with the alleged accounting fraud and

illicit quid pro quo relationship. The nature and extent of the

m srepresentations, of the accounting fraud and of the quid pro
quo rel ationshi p pose common questions of fact, and the liability
of the various defendants pose questions of |aw common to the

cl ass nmenbers. Defendants do not contest that conmon questions

of law or fact are raised by the Anended Conpl ai nt.
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(3) Typicality

The typicality requirenment of Rule 23(a) is satisfied when
"each class nenber's claimarises fromthe sanme course of events,
and each cl ass nenber nmakes simlar | egal argunents to prove the
defendant's liability." Robinson, 267 F.3d at 155 (citation

omtted); see also In re Drexel Burnham Lanbert G oup, Inc., 960

F.2d 285, 291 (2d Gr. 1992). The factual background of each
nanmed plaintiff's claimneed not be identical to that of all of
the class nenbers as long as "the disputed issue of |aw or fact
occup[ies] essentially the sanme degree of centrality to the nanmed
plaintiff's claimas to that of other nenbers of the proposed
class.” Caridad, 191 F.3d at 293 (citation omtted). "Wen it
is alleged that the sane unl awful conduct was directed at or
affected both the named plaintiff and the class sought to be
represented, the typicality requirenment is usually net
irrespective of mnor variations in the fact patterns underlying
I ndi vidual clains.” Robidoux, 987 F.2d at 936-37. For exanpl e,
the possibility that proof of injury m ght require separate

eval uations of the artificiality of a coomodities price at the
nmonments affecting each of the class nenbers need not defeat class

certification. See In re Sumtono Copper Litig., 262 F.3d 134,

140-41 (2d Cr. 2001). Together, the typicality and commonality
requirenents help to ensure that "maintenance of a class action
i s econom cal and whether the naned plaintiff's clainms and the
class clainms are so interrelated that the interests of the class
menbers will be fairly and adequately protected in their

absence." Falcon, 457 U. S. at 157 n.13.
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The course of conduct alleged by the plaintiffs includes a
pervasi ve accounting fraud and the correspondi ngly pervasive
failure of those charged with nonitoring and eval uati ng Wrl dCom
to reviewdiligently the conpany's financial records and
representations, and of those who spoke of WirldComis financi al
condition to do so honestly and accurately. The clains of the
nanmed plaintiffs arise fromthat course of conduct and are
typical of the clains of the Cass. The naned plaintiffs include
parties who allege |osses arising fromthe purchase of both bonds
and stock. Both stock and bond purchasers will necessarily seek
to develop facts sufficient to prove the underlying accounting
fraud at Worl dCom and the dissem nation of materi al
m srepresentations regardi ng the conpany's value, and to show why
the m srepresentations were made. Al though the bond purchasers
have a special incentive to defeat any defense that the
Underwriter Defendants' due diligence was adequate and to show
t he exi stence of m srepresentations in the Registration
St atenents, purchasers of equity securities also base their
claims on those docunments and have brought fraud cl ai ns agai nst
SSB, the co-lead underwiter for the two Offerings. Moreover,
the Registration Statenents incorporated Wrl dConis SEC filings,
and the m srepresentations of WirldComis financial condition in
the Registration Statenents are alleged to be a part of a course
of conduct that conceal ed Wrl dComis true financial condition
fromall investors in WrldCom securities.

The Underwiter Defendants contend that the clains of

NYSCRF, the sole lead plaintiff, are not typical of the class
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si nce NYSCRF did not purchase any bonds fromthe 2000 or 2001
O ferings and therefore cannot assert the Sections 11 and 12
claims under the Securities Act. The addition of naned
plaintiffs who were bondhol ders ensures that the litigation wll
continue to focus on the clains raised by bondhol ders, and that
there are representatives of the Class with clains typical of
purchasers of both types of securities. |n any event, as noted,
NYSCRF' s clains are based on m srepresentations in the
Regi stration Statenents and on the sanme core course of conduct at
issue in the Sections 11 and 12 cl ai ns.

The Underwiter Defendants al so contend that the typicality
requi renent is not satisfied because one of the purchasers of the
2000 Notes, Fresno, suffers froma unique defense. C ass

certification is inappropriate "where a putative class

representative is subject to uni que defenses which threaten to

becone the focus of the litigation." Baffa v. Donal dson, Lufkin

& Jenrette Sec. Corp., 222 F.3d 52, 59 (2d G r. 2000) (enphasis

supplied) (citation omtted); see also Cronmer Finance Ltd. v.

Berger, 205 F.R D. 113, 123 (S.D.N.Y. 2001) (DLC) ("Wen a
defense that is unique to a class representative threatens to
dom nate or even interfere with that plaintiff's ability to press
the clains comon to the class, then that threat nust be anal yzed
with care.").

Specifically, the Underwiter Defendants contend that
because Fresno purchased its 2000 Notes in Decenber 2001, after
Worl dCom had i ssued financial statenents covering at |east twelve

nonths foll ow ng the 2000 Regi stration Statenent, it nust prove
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that it relied on the 2000 Registration Statenment to prevail on a
Section 11 claimunder the Securities Act and will be unable to
do so. As described below, Fresno will not have to show reliance
since there was no intervening financial statenment that cured the
m srepresentations in the 2000 Registration Statenents, and it
woul d in any event be entitled to a presunption of reliance.
There is, therefore, no realistic danger that the issue of
Fresno’s reliance on the 2000 Regi stration Statenent wll
dom nate the litigation or interfere with its ability to
represent the C ass.?®

The SSB Def endants contend that the clainms of all of the
named plaintiffs are atypical and subject to uni que defenses
because they did not rely, and cannot be presunmed to have relied,
on the market price for WrldCom securities. The SSB Defendants
argue that one or nore of the naned plaintiffs relied on the
advi ce of highly sophisticated i nvestnent managers, relied on the
assessment that the market price was not accurate but in fact

understated Worl dComis value, relied on their own conversations

wi th Worl dCom managenent, relied on conputer nodels that
replicate the portfolio of the S& 500 I ndex, or relied on

factors such as yield and S& bond ratings. °

8 There is substantial evidence that the financi al
i nformati on fromthe 2000 Regi stration Statenent was uncorrected
at the time Fresno purchased its bonds, that it affected
Worl dCom s bond rating and ot her market indicators of investnent
quality, and that Fresno therefore relied, even if only
indirectly, on the 2000 Regi stration Statenent when it nade its
i nvest ment deci sion.

¥ Wth respect to NYSCRF al one, the SSB Def endants argue
both that it invested passively w thout any anal ysis of Wrl dCom
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This argunent can be swiftly rejected. Each of these
nmet hods of making investnent decisions is representative of
met hods used by many other investors. Each of the nethods
reflects an evaluation of the publicly available information
about Worl dCom whether by the named plaintiff, the advisor, or a
conputer nodel. There is no suggestion that any of the naned
plaintiffs had access to non-public information and | earned that
there was a fraud af oot and deci ded nonetheless to invest in
Wrl dCom None of the different strategies that these
institutional plaintiffs, each of whomis a fiduciary, used to
make investnent decisions on behalf of their beneficiaries
suggests that these plaintiffs will be vulnerable at trial to a
uni que defense that will defeat the presunption that they relied
on the public statenments about WrldComthat are at issue here,
or that will threaten to becone the focus of the litigation.

The Private Securities Litigation Reform Act of 1995
("PSLRA") directs a court to choose the "nost adequate plaintiff”
to represent the class. The PSLRA creates a presunption that the
plaintiff with the | argest financial interest and who ot herw se
satisfies the requirenents of Rule 23, Fed. R Cv. P., should
serve as the lead plaintiff. 15 U.S.C. 8§ 77z-1(a)(3)(B)(iii)(l).
The PSLRA was designed to "increase the likelihood that
institutional investors will serve as lead plaintiffs.” S. Rep.
No. 104-98, at 11 (1995); see also HR Conf. Rep. No 104-369, at 6

(1995). Such investors are likely to use advisors, to invest

when it used a conputer nodel, and at the sanme tine that it had
too much know edge about Worl dCom t hrough its advisors and its
own conversations with Wrl dCom
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conservatively in securities they consider underval ued by the

mar ket, and on occasion even to communicate directly with the
conpany in which they are investing to verify or better evaluate
its public disclosures. WMking careful investnent decisions does
not disqualify an investor fromrepresenting a class of defrauded
investors or fromrelying on the presunption of reliance that is
ordinarily available, as discussed in sone detail below, in

securities fraud actions. See, e.q., In re |Independent Enerqy

Hol dings PLC Sec. Litig., 210 F.R D. 476, 481-82 (S.D.N. Y. 2002)

(test is whether nanmed plaintiff received non-public information
froma corporate officer); Croner, 205 F.R D. at 132 (use of

i nvestment advisors not disqualifying); Detrich v. Bauer, 192

F.R D. 119, 125 (S.D.N. Y. 2000) (direct receipt of public

i nformati on from corporate defendant not disqualifying); Cross v.

D ckstein Partners, 172 F.R D. 108, 114 (S.D.N. Y. 1997) (reliance
on brokers not disqualifying).?

(4) Adequacy of Representation

To determ ne whether a named plaintiff will be an adequate
cl ass representative, courts inquire whether: "1) plaintiff's
interests are antagonistic to the interest of other nenbers of
the class and 2) plaintiff's attorneys are qualified, experienced

and able to conduct the litigation." Baffa, 222 F.3d at 60; see

20 The cases on which the SSB Defendants rely are not to the
contrary. For exanple, in Zlotnick v. Tie Comuni cations, 836
F.2d 818, 823 (3d Gr. 1988), the Third Grcuit refused to all ow
a short seller to use a presunption of reliance on the market
price. |In MQinness v. Parnes, 1988 W. 66214, at *2-4 (D.D.C.
1988), the naned plaintiffs suffered from"form dable, relatively
uni que” non-reliance defenses such as access to inside
i nformation.
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al so Falcon, 457 U S. at 157 n.13; In re Visa Check/ Master Money,

280 F.3d at 142; In re Drexel Burnham 960 F.2d at 291. A cl ass

representative nust "possess the sane interest and suffer the

sanme injury as the class nenbers.” Ancthem Prods., 521 U S. at

625-26 (citation omtted).

Here, both Baffa criteria are satisfied. The nanmed
plaintiffs' interests are directly aligned with those of the
absent cl ass nenbers: they are purchasers of WrldComequity and
debt securities who suffered significant |osses as a result of
the investnents. Their attorneys are all qualified, experienced
and able to conduct conplex securities litigation. Co-Lead
Counsel in particular have already ably and zeal ously represented
the interests of the Class as this conplex litigation continues
apace.

The defendants do not directly contest the proposed class
representatives' qualifications under either of the two criteria
identified by the Second Circuit as key to the adequacy
determ nation. See Baffa, 222 F.3d at 60. The defendants do not
i dentify any genui ne antagoni sm between the named plaintiffs
interests and those of the O ass, nor do they suggest that the
plaintiffs' attorneys are not sufficiently qualified and
experienced to conduct the litigation. |Instead, the Underwiter
Def endants rai se four peripheral argunments regarding the nanmed

plaintiffs' adequacy:?' (1) Fresno and FCERA s standi ng; (2)

21 The defendants nake many argunents regardi ng naned
plaintiff HGK Because there is no doubt about the adequacy of
Fresno and FCERA to represent the class, and because toget her
t hey purchased bonds from both the 2000 and 2001 Oferings, it is
unnecessary to add to the length of this Opinion by addressing
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plaintiffs' |lack of obligation to repay litigation costs; (3)
Fresno and FCERA' s rol e as "naned" rather than "l ead" plaintiffs;
and (4) Fresno and FCERA' s di scharge of their duties to class
menbers. None of these argunments succeeds in disqualifying
either Fresno or FCERA as cl ass representatives.

(a) Standing

Def endants contend that Fresno and FCERA are not adequate
class representatives since they |lack standing to bring the
Securities Act Section 12(a)(2) claimbecause they were not in
privity with any Underwriter Defendant when they purchased their
Notes.?? Underwriters in a firmcommtnment underwiting becone
t he owners of any unsold shares, and may be liable as sellers for

direct sales to the public. See Jackson Nat'l Life Ins. v.

Merrill Lynch & Co., 32 F.3d 697, 701 (2d Cr. 1994); Inre

WrldCom Inc. Sec. Litig., 2003 W. 21219049, at *13; In re

Anerican Bank Note Hol ographics, Inc. Sec. Litig., 93 F. Supp. 2d

424, 438-39 (S.D.N Y. 2000).

Si nce FCERA purchased its bonds during the 2001 O fering,
FCERA woul d have standing to bring a Section 12(a)(2) claim
agai nst any underwiter fromwhomit bought Notes or who
successfully solicited the purchase. Wile no evidence was

presented in connection with this notion to indicate precisely

t he argunents concerni ng HX

22 The defendants al so argue that neither Fresno nor FCERA
has standing to sue every Underwiter Defendant named in the
Section 11 claim since each of themonly has standing to sue
t hose defendants who participated in the offering of the Notes
that it purchased. Together, they do have such standing. No
nore is required.
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from whom FCERA purchased its Notes or which, if any, of the
Underwiter Defendants successfully solicited the sale, there is
no di spute that FCERA bought bonds in the Ofering.? Since
Fresno purchased in the aftermarket it clearly does not have
standing to bring a Section 12(a)(2) claim Nonethel ess, both
Fresno and FCERA are adequate class representatives, including
for those nenbers of the O ass who purchased in either the 2000
or 2001 Oferings.

The Section 12(a)(2) claimarises fromthe sane course of
conduct and the sanme O ferings, and involves the sane defendants,
| egal theories and factual allegations that give rise to and
informthe Section 11 clains. Those simlarities are sufficient
to satisfy the Rule 23(a) requirenents, whether characterized as
concerns about the adequacy of representation or the typicality

of the clains. See, e.q., Hocks v. Mirgan Stanley & Co., No. 01

Cv. 1007 (HB), 2003 W. 21672085, at *5 (S.D.N. Y. Jul. 16, 2003)
(discussing Gatz v. Bollinger,  US _, 123 S. C. 2411, 2423

(2003)); Inre Dreyfus Aggressive G owth Miutual Fund Litig., No.

98 Civ. 4318 (HB), 2000 W. 1357509, at *3-5 (S.D.N. Y. Sept. 20,
2000); In re Blech Sec. Litig., 187 F.R D. 97, 105-06 (S.D.N.Y.

1999); Maywalt v. Parkey & Parsley Petroleum Co., 147 F. R D. 51,

56-57 (S.D.N. Y. 1993). Even NYSCRF -- although it did not
purchase in either Ofering -- has clains based on the sane

Regi stration Statenents and will have an incentive to pursue and

22 The Underwiter Defendants contend that FCERA | acks
st andi ng because the purchase was handl ed by FCERA s invest nent
managers, but do not address whether title to 2001 Notes passed
to FCERA and not its agent.

27



prove many of the facts that underlie the Sections 11 and
12(a)(2) cl ains.

(b) Litigation Costs

The Underwiter Defendants argue that the named plaintiffs
are inadequate because they have not agreed to repay their pro
rata share of the litigation costs to the law firnms that are
representing them They rely on a provision of the New York Code
of Professional Responsibility (“Code”), adopting Disciplinary
Rul e 5-103(b) of the Mddel Code ("DR 5-103"), which states that:

A | awer may advance or guarantee the expenses of

l[itigation, including court costs, expenses of

i nvestigation, expenses of nmedical exam nation, and

costs of obtaining and presenting evidence, provided
the client remains ultimately liable for such expenses.

NY. Conp. Codes R & Regs. tit. 22, 8§ 1200.22(b)(1) (West

2003) (enphasi s supplied).? Plaintiffs contend that the PSLRA

does not require the naned or lead plaintiffs to bear the costs
of litigation, and that DR 5-103 should not be applied to this

securities class action.

In determining "[i]f a particular interpretation of a state
ethics rule is inconsistent with or antithetical to federal
interests, a federal court interpreting that rule nmust do so in a
way that bal ances the varying federal interests at stake."

Gievance Conmmittee for the Southern District of New York v.

Sinels, 48 F.3d 640, 646 (2d Cr. 1995) (citation omtted)

(emphasis in original). Here, strong federal interests require

24 The Local Rules for the Southern District of New York
provide that if "any attorney is found to have engaged i n conduct
violative of the New York State Lawyer's Code of Professiona
Responsi bility" discipline or other relief may be inposed by the
Conmittee on Gievances. See S.D. N Y. Local Rule 1.5(b)(5).
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that the repaynment of expenses provision in DR 5-103 be
di sregarded. At the sane tinme, the underlying goal of DR 5-103 -
- that litigation be controlled by the client, not the attorney -
- remains fully protected.

The New York rule arises fromthe ancient doctrine of
mai nt enance, and the closely related doctrines of chanperty and
barratry. See Committee on Prof. Responsibility, Financial

Arrangenents in Cass Actions and the Code of Professional

Responsi bility, 20 Fordham Urb. L.J. 831, 844 (1993); see also

Boccardo v. C1.R, 56 F.3d 1016, 1019 (9th Cr. 1995); Rand v.

Monsanto Co., 926 F.2d 596, 600 (7th Cir. 1991). "Put sinply,

mai nt enance i s hel ping another prosecute a suit; chanperty is
maintaining a suit in return for a financial interest in the

outcone; and barratry is a continuing practice of maintenance or

chanperty." Elliott Assoc. L.P v. Banco de la Nacion, 194 F.3d
363, 372 (2d Gr. 1999) (citation omtted). These doctrines

refl ect |ongstandi ng di sapprobation of |awer-driven litigation.
DR 5-103, like the doctrines fromwhich it derives, is inforned
by the fear that if attorneys obtain a financial stake in a
lawsuit, they will be pursuing litigation in their own interests,
not the interests of their clients. See Ceoffrey P. Mller,

Paynment of Expenses in Securities dass Actions: FEthical

Dl enmmas, O ass Counsel, and Congressional Intent, 22 Rev. Litig.

557, 561 (2003).
Li ke DR 5-103 and its underlying doctrines, the PSLRA
ensures that control of the litigation remains in the hands of

the clients, not their lawers. See S. Rep. No. 104-98, at 6

29



(appoi ntnrent of |lead plaintiff procedures are "intended to
enpower investors so that they, not their |awers, control
securities litigation."). In fact, one of the concerns the PSLRA
addressed was the use of "professional plaintiffs," who owned
stock in numerous conpanies, were willing to be naned in nmultiple
cl ass action conplaints, and had | ong-standing rel ationships with
particular firms, but exercised little or no control over the
l[itigation or the attorneys. See id. at 9-10. Were DR 5-103
ensures client control by holding clients responsible for the
expenses of litigation, the PSLRA ensures client control by
encouragi ng the selection of a lead plaintiff who is an
institutional investor with the largest financial stake in the
action. See 15 U S.C. 8§ 77z-1(a)(3)(B)(ii). 1In addition to the
PSLRA | ead plaintiff provisions, Rule 23 requires judicial
scrutiny of the adequacy of the class representatives.
Consequently, requiring conpliance with DR 5-103 is particularly
unnecessary in the context of securities class actions since the
PSLRA and Rul e 23 together provide even greater assurance than
the Code that the clients and not their attorneys control the
[itigation.

Mor eover, requiring conpliance with DR 5-103 and requiring
named plaintiffs to pay litigation expenses, even their pro rata
share of litigation expenses, can have del eterious effects on the
federal class action device. Mst states no |onger follow this
rul e, and have instead adopted the ABA s Mddel Rul es of

Prof essi onal Conduct. See Chief Judge Edward R Becker, Report:
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Third Grcuit Task Force on Selection of O ass Counsel, 74 Tenple

L. Rev. 689, 691 n.7 (2001). ABA Mddel Rule 1.8(e)(1l) provides:

(e) A lawyer shall not provide financial assistance to
a client in connection with pending or contenplated
litigation except that:

(1) a lawer may advance court costs and expenses of
litigation, the repaynent of which nay be contingent on
t he outcone of the matter

Model Rul es of Professional Conduct, Rule 1.8(e)(1) (1983)
(enmphasis supplied). This rule allows a |lawer to advance the
costs of litigation subject to reinbursenment only if the suit is
successful. See Rand, 926 F.2d at 600.

As the Seventh Circuit held in Rand, DR 5-103 is
"inconsistent with Rule 23." 1d. at 600. It observed that in a
class action, "the client is the class.” 1d. at 600. It further
expl ained that as of 1990 a najority of states followed a rule
permtting the attorney to bear the costs of litigation unless
the litigation were successful, and that "follow ng the different
state rules on the allocation of costs woul d bal kani ze
litigation,” and encourage counsel to recruit class
representative plaintiffs resident in a district with local rules
nore anenable to class actions. 1d. The court concluded that DR
5-103 should "not be applied to class actions." 1d.?°

Al t hough in Rand the nanmed plaintiff had been disqualified
because he was unwilling to bear all of the costs, id. at 601,
the sane reasoni ng applies where a naned plaintiff has not agreed

to bear even its pro rata share of the costs. Were the

25> The Rand court also noted that |ocal federal court rules
are valid only to the extent they are consistent with the Federal
Rul es of Civil Procedure. See Rand, 926 F.2d at 600.
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litigation is vast, even a pro rata share of the costs may
di scourage potential class representatives, and encourage
selective filing in districts located in states with |ess
restrictive local rules. As the Honorable Jack B. Winstein has
expl ai ned, a federal court is not bound to enforce New York's
vi ew of what constitutes ethical professional conduct:
Rule 23 requires, as a practical matter, that attorneys
advance costs on a scale not reinbursable by any nornal
client. A federal court cannot allow outnoded and
unrealistic concepts of ethics to inhibit it unduly in
providing an effective forumto those persons of
limted nmeans who seek vindication of federal rights.

County of Suffolk v. Long Island Lighting Co., 710 F. Supp. 1407,

1413-14 (E.D.N. Y. 1989) (citation omtted), aff'd, 907 F.2d 1295
(2d Gr. 1990).

Fol | ow ng Rand and Lilco, the Commttee on Professional
Responsibility of the Association of the Bar of the City of New
York concluded "that DR 5-103(b) should be inapplicable to class

actions,” and observed that "[i]nsisting on ultimte client
responsi bility would render many class action suits inpracticable
and have the effect of limting the access of legitimte clains,
particularly those where | osses to individual claimnts are very
small." Committee on Professional Responsibility, Financial

Arrangenents in Cass Actions, 20 Fordham Urb. L.J. at 848.

Nei t her of the cases on which the Underwiter Defendants
rely involved a securities fraud class action brought under the
PSLRA or suggest that DR 5-103 should be applied here. |In WIner
v. OSI Collection Servs., Inc., 201 F.R D. 321 (S.D.N. Y. 2001),

an action brought under the Fair Debt Collection Practices Act

(“FDCPA"), the court schedul ed a hearing on the adequacy of the
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cl ass representative to address, inter alia, the plaintiff's fee

arrangenent. It noted authority for the proposition that a
representative' s acceptance of responsibility for her pro rata
share of costs would satisfy both federal and state law. [d. at

325-26. No witten opinion followed. In Wber v. Goodman, 9 F

Supp. 2d 163 (E.D.N. Y. 1998), which also arose under the FDCPA,
the court declined to certify a class because the naned
plaintiffs were not responsible for their pro rata share of the
costs and expenses as required by Rule 5-103(B). 1d. at 174.
Wiile the mnimal recovery available to each plaintiff under
the FDCPA creates legitimte concern regarding client control of
the litigation, those issues are separately addressed in federal
securities |law actions by the oversight regine established by the
PSLRA. Enforcing DR 5-103 in the context of this securities
cl ass action woul d underm ne the purposes of both the PSLRA and
Rule 23. Requiring the naned plaintiffs to shoulder their pro
rata share of what are sure to be substantial expenses is
unnecessary in this context. |In appointing |ead plaintiff and
approving co-lead counsel, the Court carefully eval uated NYSCRF s
willingness and ability to shepherd this litigation. There is no
i ndi cation that the assunption by their attorneys of the
financial risk of litigation has di mnished NYSCRF' s diligence in
supervising the | awsuit.

(c) Lead Plaintiffs vs. Cass Representatives

The Underwiter Defendants contend that each of the nanmed
plaintiffs other than NYSCRF is inadequate because it was not

selected as a lead plaintiff under the PSLRA process. They point
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out that the PSLRA uses the criteria fromRule 23 to guide the
sel ection of the nost adequate plaintiff to |lead the class. The
def endants reason that a plaintiff cannot, therefore, serve as a
nanmed plaintiff unless it has been selected as a lead plaintiff
pursuant to the PSLRA process.

The PSLRA does not prohibit the addition of named plaintiffs
to aid the Lead Plaintiff in representing the class. As
di scussed above, the PSLRA pronotes the selection at an early
stage of the litigation of an institutional investor with the
| argest financial stake in the action so that that investor can

control the course of the litigation. See In re WrldCom |nc.

Sec. Litig., 2003 W 21219049, at *25-27. The PSLRA | ead

plaintiff provisions ensure that securities litigation is driven
by investors, not |lawers: it is not a process designed to sel ect
t he nost adequate conplaint or a substitute for the class
certification process, which alnost invariably comes |ater.

The consolidated pleading filed by NYSCRF included clains on
behal f of bondhol ders. Joi nder of such clainms was entirely
proper, see id. at *27, but prudence dictated that naned
plaintiffs be added to assist in the representation of the
bondhol ders since NYSCRF did not purchase either the 2000 or 2001
Notes. Although the lead plaintiff nust "otherw se satisfy the
requirenents of Rule 23," nothing in the text of the PSLRA
i ndi cates that every naned plaintiff who satisfies the
requi renments of Rule 23 nust also satisfy the criteria
est abl i shed under the PSLRA for appointnment as |lead plaintiff and

actually be appointed as a lead plaintiff. Appointnment of a | ead
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plaintiff and certification of the class occur at two different
stages of the litigation, and are to be revi ewed under the

separate standards that govern each process. See, e.q., Inre

Initial Public Ofering Sec. Litig., 214 F.R D. 117, 123

(S.-D.N. Y. 2002); Inre Oxford Health Plans, Inc. Sec. Litig., 199

F.R D 119, 125 (S.D.N. Y. 2001).

(d) Supervision of the Litigation

The Underwiter Defendants contend that neither Fresno nor
FCERA is an adequate representative since neither is sufficiently

i nformed about the litigation nor sufficiently involved in

supervising it. "Both class representatives and cl ass counsel
have responsibilities to absent nenbers of the class,” Mywalt

v. Parker & Parsley Petroleum Co., 67 F.3d 1072, 1077 (2d G r

1995), and a court mnust be satisfied that the naned plaintiffs
will "fairly and adequately protect the interests of the class”
before it may certify the class. 1d. (quoting Fed. R Cv. P.
23(a)). "Attacks on the adequacy of a class representative based
on the representative's ignorance,” however, have been "expressly
di sapproved of" by the Suprene Court. Baffa, 222 F.3d 52, 61
(citing Surowitz v. Hilton Hotels Corp., 383 U S. 363, 370-74

(1966)). Plaintiffs are entitled to rely on the "expertise of

counsel ," County of Suffolk, 710 F. Supp. at 1416, and a cl ass

representative will be found i nadequate due to ignorance only
when they "have so little know edge of and invol venent in the
class action that they would be unable or unwilling to protect
the interests of the class against the possibly conpeting

interests of the attorneys." Baffa, 222 F.3d at 61 (citation
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omtted); see also Croner, 205 F.R D. at 124. 1In the end, "[t]he

ultimate responsibility to ensure that the interests of class
menbers are not subordinated to the interests of either the class
representatives or class counsel rests with the district court."”

Maywal t, 67 F.3d at 1078; see also Grant v. Bethl ehem Stee

Corp., 823 F.2d 20, 23 (2d Cr. 1987).

In chal l engi ng the adequacy of Fresno and FCERA s
supervision of the litigation, the Underwiter Defendants rely
exclusively on the deposition testinony of Gary Peterson
(“Peterson”), the former auditor, controller, treasurer/tax
collector and retirement adm nistrator for the County of Fresno,
who was deposed as a Rule 30(b)(6) witness for both Fresno and
FCERA. Peterson retired in January of this year. He had only
limted knowl edge about the litigation. Nonetheless, he did
express an understandi ng that as class representatives, Fresno
and FCERA were responsible for representing all nmenbers of the
cl ass, including those who bought both debt and equity
securities, and offered even while in retirement to “do whatever
IS necessary to represent the class.”

Pet erson’s successor at Fresno, its “Auditor-
Control |l er/ Treasurer-Tax Col |l ector”, discussed the pleadings and
retainer agreenents in this case with Fresno’s attorneys and
determ ned that Fresno should continue to act as a class
representative. Her affidavit denonstrates an understandi ng of
the litigation and Fresno's role in it, and her on-going
assistance to Fresno's attorneys in nonitoring and prosecuting

this action on behalf of Fresno. Simlarly, Peterson's successor
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at FCERA, its "Retirement Adm nistrator,"” discussed the draft
consol idated class action conplaint with outside counsel,
exam ned the retainer agreenent, and determ ned that FCERA should
serve as a class representative. H s affidavit indicates an
understanding of the litigation, and reflects that he has been
nmoni tori ng and assi sting counsel since he assunmed his role in
COct ober 2002. %¢

The evi dence shows that FCERA and Fresno are committed to
this litigation, are wlling to represent the interests of the
class, and that they understand their responsibilities as class
representatives. Wiile the defendants fault these naned
plaintiffs for deferring to lead plaintiff and for relying on
their own counsel to interact with NYSCRF s counsel, these naned
plaintiffs are in fact cooperating in the efficient managenent of
the litigation. Because of the great identity of issues that
affect both stock and bond holders there is no need for the

addi ti onal naned cl ass representatives to duplicate the work of

26 The Underwriter Defendants have noved to strike the
affidavits of the current Fresno and FCERA enpl oyees that were
submitted in support of the plaintiffs' reply papers. The
Underwiter Defendants argue that these affidavits shoul d have
been submtted with the plaintiffs' original notion papers.

There was no need to submit these affidavits in support of the
notion. The affidavits were submtted to respond to that portion
of the attack on Peterson which focused on his current |ack of
know edge (and supervision) of the litigation, and to show t hat
his successors at each entity are currently supervising the
litigation. The defendants' attack relies substantially on the
deposition they took of Peterson during the discovery conducted
in connection with the notion to certify. The defendants were

i nfornmed before taking Peterson's deposition that he was retired,
but that he was the person nost know edgeabl e about, inter alia,
the investnent strategies enployed by Fresno and FCERA during the
Class Period. The notion to strike is denied.
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lead plaintiff. Indeed, if they tried to do so, they would risk
criticism \Wen it comes, however, to those issues that directly
af fect the bondhol ders, including any settlenment and damage

i ssues, there is no reason to believe that FCERA and Fresno wil |
not be diligent and appropriately aggressive in protecting the
interests of those they represent.

B. The Rule 23(b)(3) Requirenents

(1) Common Questions Predoni nate

Under Rule 23(b)(3), a class may be certified only where
“questions of |aw or fact common to the nmenbers of the class
predom nate over any questions affecting only individual
menbers.” Rule 23(b)(3), Fed. R Cv. P. The predon nance
requi renent eval uates whet her a proposed class is cohesive enough
to nmerit adjudication by representation. See More, 306 F.3d at
1252. Predom nance will be established if "resolution of sonme of
the legal or factual questions that qualify each class nenber's
case as a genuine controversy can be achieved through generalized
proof, and if these particular issues are nore substantial than
the issues subject only to individualized proof." Id.
Consequently, to determ ne whet her common questions of |aw or
fact predomi nate, a court nust focus “on the | egal or factual
guestions that qualify each class nenber’s case as a genui ne
controversy . . . [and] test[] whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.”

Anthem Prods., 521 U. S. at 623; see also In re Visa

Check/ Mast er Money, 280 F.3d at 135. The predom nance requiremnent
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is “readily nmet” in many securities fraud actions. Ancthem
Prods., 521 U S. at 625.

The defendants’ argunents concerning predom nance are
addressed to the clains against them brought under Sections 11
and 12(a)(2) of the Securities Act and Section 10(b) of the
Exchange Act. They do not dispute that nost of the el enents
necessary to establish liability for these causes of action are
common to the class. |In addition, although not addressed by the
defendants, their nost readily avail able defenses to liability
al so present issues of |aw and fact that are conmon to the cl ass.
The Underwiter Defendants argue that these common questions do
not predom nate, however, principally because of issues related
to reliance in connection with the Section 11 cl ai mbased on the
2000 Not es, and because of damage issues for both the Sections 11
and 12(a)(2) clainms. The SSB Defendants argue principally that a
presunption of reliance should not apply to the two Section 10(b)
cl aims agai nst them and therefore, that individual issues wll
predom nate over conmon ones.

The plaintiffs have shown that the many comon | egal and
factual issues at stake in this litigation will predom nate even
when the argunents raised by the defendants in this connection
are carefully considered. A description of the statutes and
their elements illustrates why the common questions wll
overwhel mthe proof and |egal issues at trial.

(a) Section 11

Section 11 of the Securities Act provides that any

underwriter may be liable if “any part of the registration
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statenent, when such part becane effective, contained an untrue
statenent of a material fact or omtted to state a material fact
required to be stated therein or necessary to nake the statenents
therein not msleading . . . .” 15 U S.C. 8§ 77k(a).? Section 11
I nposes a stringent standard of liability on those who play “a

direct role in a registered offering.” Herman & MaclLean v.

Huddl est on, 459 U. S. 375, 381-82 (1983). See DeMaria v.

Andersen, 318 F.3d 170, 175 (2d Cr. 2003). Purchasers may sue
if they purchased at the tine of the initial public offering, id.
at 176, or if they are "afternmarket purchasers who can trace
their shares to an allegedly m sl eading registration statenent.”
Id. at 178.

Those who purchase within twelve nonths after the
regi stration statenent becones effective, and at any tinme until

there is an earning statenment "covering a period of at |east

27 Section 11 states in pertinent part:

[i]n case any part of the registration statenent, when
such part becane effective, contained an untrue
statenent of a material fact or omtted to state a
material fact required to be stated therein or
necessary to nake the statenents therein not

m sl eadi ng, any person acquiring such security .

my sue --

(1) every person who signed the registration
st at enent ;

(2) every person who was a director of . . . the
I ssuer -

(4) every accountant . . . who has with his

consent been nanmed as having prepared or certified
any part of the registration statenent

(5) every underwiter with respect to such
security.

15 U.S.C. § 77k.
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twel ve nont hs begi nning after the effective date of the

regi stration statenent” need not prove reliance in order to
recover. 15 U.S.C. 8§ 77k(a)(5). Section 11 provides in this
regard:

I f such person acquired the security after the issuer
has nmade generally available to its security holders an
earning statenment covering a period of at |east twelve
nont hs beginning after the effective date of the
registration statenment, then the right of recovery
under this subsection shall be conditioned on proof

t hat such person acquired the securities relying on
such untrue statenent in the registration statenent or
rel ying upon the registration statenent and not know ng
of such om ssion, but such reliance nay be established
Wi t hout proof of the reading of the registration
statenent by such person

15 U.S.C. 8§ 77k(a)(5) (enmphasis supplied). See DeMaria, 318 F. 3d

at 176.

The "earning statenent” that triggers the requirenent of
proof of reliance nmay consist of "one report or any conbination
of reports” either on SEC Fornms 10-K, 10-KSB, 10-Q 10-QSB, and
8-K, or in the annual report to securities holders issued
pursuant to Rule 14a-3 of the Exchange Act. 17 CF. R 8§
230.158(a)(2). The report or reports conprising the "earning
statenent™ mnust, however, include the specific information
required by the SEC as set forth in Item8 of Forns 10-K and 10-
KSB (17 C.F.R 8§ 249.310), part |, Item1l of Forns 10-Q 10- QSB
(17 C.F.R § 249.308a), or Rule 14a-3(b) (17 C.F.R § 240. l4a-
3(b)). See 17 CF.R 230.158(a)(1). As the SEC regul ations
explain, formfilings may not contain material om ssions.

The information required with respect to any statenent

shall be furnished as a mnimumrequirenent to which

shal|l be added such further material infornation as is
necessary to make the required statenents, in the |ight
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of the circunstances under which they are nade, not
m sl eadi ng.

17 CF.R 8§ 210.4-01(a) (enphasis supplied).?® In addition,
"financial statements filed with the Conm ssion which are not
prepared in accordance with generally accepted accounting
principles will be presuned to be m sleading or inaccurate .

" 17 CF.R 8§ 210.4-01(a)(1). Thus a filing, including a
quarterly or annual report that nmay constitute an "earning
statenent” for purposes of Section 11, nust include the requisite
mat eri al di sclosures and be prepared in accordance with generally
accepted accounting principles.

There is an affirmative defense to a Section 11 claim
allowi ng a defendant to prove that the loss in the value of a
security is due to sonething other than the all eged
m srepresentation or om ssion. Section 11(e), 15 U.S.C. §
77k(e), provides:

That if the defendant proves that any portion or all of

such damages represents other than the depreciation in
val ue of such security resulting fromsuch part of the

28 SEC regul ations require Form 10-Q interimfinancia
statenments to "include disclosures . . . sufficient so as to nake
the interiminformation presented not msleading." 17 CF. R 8§
210.10-01. The regul ations explain that

Di scl osures shoul d enconpass, for exanple, significant
changes since the end of the nost recently conpl eted
fiscal year in such itens as: accounting principles and
practices; estimates inherent in the preparation of
financial statenents; status of |ong-termcontracts;
capitalization including significant new borrow ngs or
nodi fication of existing financing arrangenents .

17 C.F.R § 210.10-01(a)(5).
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registration statenment, with respect to which his
liability is asserted, not being true or omtting to
state a material fact required to be stated therein or
necessary to nake the statenents therein not

m sl eadi ng, such portion of or all such damages shal
not be recoverabl e.

15 U.S.C. 8§ 77k(e) (enphasis supplied). A defendant’s burden in
establishing this defense is heavy since “the risk of

uncertainty” is allocated to defendants. Akerman v. Oyx

Comruni cations, Inc., 810 F.2d 336, 341 (2d Gr. 1987); see also

McMahan & Co. v. Werehouse Entertainnent, Inc., 65 F.3d 1044,

1048-49 (2d Cir. 1995).
Section 11 also provides an affirmative defense of due
diligence, which is available to defendants other than the issuer

of the security. See Herman & Maclean, 459 U. S. at 382; Chris-

Craft Indus. Inc. v. Piper Aircraft Corp., 480 F.2d 341, 369-71

(2d Cir. 1973). It provides that a defendant other than the
issuer will not be liable if he proves that

he had, after reasonable investigation, reasonable
ground to believe and did believe, at the time such
part of the registration statenent becane effective,
that the statements therein were true and that there
was no omi ssion to state a material fact required to be
stated therein or necessary to nmake the statenents
therein not m sl eading .

15 U S.C 8 77k (b)(3) (enphasis supplied).
(b) Section 12(a)(2)

Section 12(a)(2) of the Securities Act (formerly Section
12(2)) allows a purchaser of a security to bring a private action
against a seller that “offers or sells a security . . . by neans

of a prospectus or oral communication, which includes an untrue

43



statement of a material fact or omts to state a material fact
necessary in order to nake the statenents . . . not m sl eading.”
15 U.S.C. 8 771 (a)(2). Section 12(a)(2) inposes liability

wi thout requiring “proof of either fraud or reliance.” Gustafson

v. Alloyd Co., 513 U S. 561, 582 (1995). A plaintiff need only

show “sone causal connection between the all eged comunication

and the sale, even if not decisive.” Mtronedia Co. v. Fugazy,

983 F.2d 350, 361 (2d Cir. 1992) (citation omtted). "Reliance
by the buyer need not be shown, for 8 12(2) is a broad anti-fraud
measure and inposes liability whether or not the purchaser
actually relied on the msstatenent."” [1d. (citation omtted).

There is an affirmative defense for a Section 12(a)(2) claim
that parallels that available for a Section 11 claim The
statute prohibits recovery to the extent that

t he person who offered or sold such security proves

that any portion or all of the anpbunt recoverable . . .

represents other than the depreciation in value of the

subj ect security resulting fromsuch part of the

prospectus or oral comunications, with respect to

which liability of that person is asserted .
15 U.S.C. § 771 (b).

Al'so |ike Section 11, Section 12(a)(2) provides an

affirmati ve defense of due diligence. See Royal Anerican

Managers, Inc. v. IRC Holding Corp., 885 F.2d 1011, 1019 (2d Cr

1989). A defendant shall not be found liable if he "sustain[s]

the burden of proof that he did not know, and in the exercise of

reasonabl e care could not have known, of such untruth or

om ssion” which is "necessary in order to make the statenents, in
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light of the circunstances under which they were nade, not
msleading.” 15 U.S.C 8 77l (a)(2) (enphasis supplied).
(c) Section 10(b)

Section 10(b) of the Exchange Act serves as a "catchal

provision.” Ernst & Ernst v. Hochfelder, 425 U S. 185, 206

(1976). It creates a cause of action for manipul ative practices
by defendants who act in bad faith. Section 10(b) provides that:

It shall be unlawful for any person, directly or
indirectly, by the use of any nmeans or instrunmentality
of interstate commerce or of the mails, or of any
facility of any national securities exchange - .

(b) To use or enploy, in connection with the
purchase or sale of any security registered on a
national securities exchange or any security not so
registered, . . . any manipul ative or deceptive device
or contrivance in contravention of such rules and
regul ati ons as the Comm ssion may prescribe as
necessary or appropriate in the public interest or for
the protection of investors.

15 U S.C. 8 78j(b). Rule 10b-5 describes what constitutes a
mani pul ati ve or deceptive device under Section 10(b). Rule 10b-5
states that it is unlawful for any person, directly or

indirectly:

(a) To enploy any device, schene, or artifice to

def raud,

(b) To nake any untrue statenment of a material fact or
to omt to state a material fact necessary in order to
make the statenents nade, in the light of the

ci rcunst ances under which they were nade, not

m sl eadi ng, or

(c) To engage in any act, practice, or course of

busi ness which operates or would operate as a fraud or
deceit upon any person, in connection with the purchase
or sale of any security.

17 CF. R 8 240.10b-5; see also Press v. Chem Inv. Servs. Corp.

166 F.3d 529, 534 (2d Gir. 1999).
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To state a claimpursuant to Section 10(b) and Rule 10b-5, a
plaintiff nmust allege that "the defendant, in connection with the
purchase or sale of securities, nade a materially fal se statenent
or omtted a material fact, with scienter, and that plaintiff's
reliance on defendant's action caused injury to the plaintiff."

Law ence v. Cohn, 325 F.3d 141, 147 (2d Cr. 2003) (quoting

Ganino v. CGitizens Util. Co., 228 F.3d 154, 161 (2d G r. 2000));

see also Kalnit v. Eichler, 264 F.3d 131, 138 (2d G r. 2001).

The formof reliance required to state a Section 10(b) claimis
of particular relevance with respect to defendants' argunents in
opposition to class certification.

To prevail on a Section 10(b) claima plaintiff nust
denonstrate that her injuries were caused by the defendant’s

material nisstatements or onm ssions. See Energent Capital

| nvest nent Managenent, LLC v. Stonepath Group, Inc., 343 F.3d

189, 196 (2d Cr. 2003); Castellano v. Young & Rubicam Inc., 257

F.3d 171, 179 (2d Gr. 2001); Press v. Chem lnv. Servs. Corp.

166 F.3d 529, 534 (2d Cir. 1999). "[A] plaintiff must allege
both transaction causation, i.e. that but for the fraudul ent
statenent or omission, the plaintiff would not have entered into
the transaction; and | oss causation, i.e. that the subject of the

fraudul ent statenent or om ssion was the cause of the actual |oss

suffered."” Suez Equity lInvestors, L.P. v. Toronto-Dom ni on Bank,

250 F.3d 87, 95 (2d Cir. 2001)(enphasis in original); see also
Castel l ano, 257 F.3d at 186-87; Grace v. Rosenstock, 228 F.3d 40,

46 (2d Cr. 2000). Section 10(b) requires both that plaintiffs
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"woul d not have entered the transaction but for the

m srepresentations and that the defendants' m srepresentations
i nduced a disparity between the transaction price and the true
"investnment quality' of the securities at the tinme of

transaction."” Suez Equity, 250 F.3d at 97-98 (enphasis in

original).

"Li ke reliance, transaction causation refers to the causal
i nk between the defendant's m sconduct and the plaintiff's
decision to buy or sell securities. It is established sinply by
showi ng that, but for the clainmed m srepresentations of
om ssions, the plaintiff would not have entered into the
detrinmental securities transactions.” Energent, 343 F.3d at 197
(citation omtted). |In securities fraud clains, reliance is
presunmed when the claimrests on the om ssion of a material fact.

See Affiliated Ute Citizens v. United States, 406 U. S. 128, 153-

54 (1972); Castellano, 257 F.3d at 186; Press, 166 F.3d at 539.

Even with respect to material m srepresentations, reliance nmay be
presuned t hrough the doctrine known as the fraud on the market
presunpti on.

The fraud on the market presunption arose as a practical
response to the difficulties of proving direct reliance in the
context of nodern securities markets, where inpersonal trading
rather than a face-to-face transaction is the norm Wth the
presunption, a plaintiff need not prove that she read or heard
the m srepresentation that underlies her securities claim

Rat her, she is presuned to have relied on the m srepresentation
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by virtue of her reliance on a market that fully digests al
avai l able material information about a security and incorporates

it into the security’'s price. See Basic, Inc. v. Levinson, 485

U S. 224, 243-44 (1988). The market in effect acts as the agent
of the investor, informng her that, “given all the information
avai lable to it, the value of the stock is worth the market
price.” 1d. at 244 (citation omtted). As Congress observed,
“[t]he idea of a free and open public market is built upon the
theory that conpeting judgnents of buyers and sellers as to the
fair price of a security brings [sic] about a situation where the
mar ket price reflects as nearly as possible a just price.” I1d.

at 246 (quoting H R Rep. No. 1383, at 11); see also Croner, 205

F.RD. at 129. The fraud on the nmarket theory rests

on the notion that fraud can be conmtted by any neans
of dissemnating false information into the market. ..
Because the fraud on the market may taint each purchase
of the affected stock, each purchaser who is thereby
defrauded ... is defrauded by reason of the publicly
di ssem nated statenent. |If such a straightforward
cause and effect is not a connection, then the Rule
woul d not punish a particularly effective neans of
reducing the integrity of, and public confidence in,
the securities markets. The '"in connection wth'

| anguage [in Rule 10(b)-5] was chosen in an effort to
broaden the reach of the Rule to achieve precisely

t hese ai ns.

In re Ares Dept. Stores Inc. Stock Litig., 991 F.2d 953, 967 (2d

Cr. 1993); see also SEC v. Texas Gulf Sul phur Co., 401 F.2d 833,

860-62 (2d Cir. 1968).
The presunption is a rebuttable one. A defendant can show,
for instance, that “an individual plaintiff traded or woul d have

traded despite his knowi ng the statenment was fal se,” or can nake
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“[a] ny show ng that severs the link between the alleged

m srepresentation and either the price received (or paid) by the
plaintiff, or his decision to trade at a fair market price .

.” Basic, 485 U. S. at 248.

According to the Basic Court, the presunption is supported
by several interlocking rationales, including the assistance the
presunption provides in managi ng cases in which direct proof of
reliance is difficult, as well as fairness, judicial econony,
common sense, and the probability that the presunption reflects
reality. 1d. at 245-47. Courts presune reliance “where it is

logical to presune that reliance in fact existed.” Chris-Craft

| ndus., 480 F.2d at 375. |In Basic, the presunption permtted
certification of a class action in a securities fraud case. It
permtted the trial court to find that the comon questions
predom nated over the particular questions pertaining to
i ndi vidual plaintiffs, such as their individual reliance. Basic,
485 U.S. at 242, 247.2°

As the Second Circuit recently observed during a discussion

of the doctrine of forum non conveni ens,

A strong public interest favors access to Anerican
courts for those who use Anerican securities markets.
The fraud on the market theory itself illustrates

i nvestors' reliance on accurate and conpl ete

2 Prior to the devel opnent of the | aw establishing in
appropriate cases a presunption of reliance, the Second Crcuit
had held that the Rule 23(b)(3) predom nance standard woul d stil
be met even if it were necessary to provide separate trials on
reliance, at |east where the defendants' alleged
m srepresentati ons were standardi zed. See Green v. WIf Corp.
406 F.2d 291, 301 (2d Gr. 1968).
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information. [citing Basic at 245-47] . . . . As the
statute explaining the need for regulation and control
of transactions in securities exchanges and over-the-
counter markets states, these transactions are
"affected with a national public interest.” Securities
Exchange Act of 1934 § 2, 15 U.S.C. 8§ 78b. Thus, those
| aws nmust al so be applied consistently with regard to
the significant majority of the putative class who
bought their securities on Anmerican nmarkets.

D Renzo v. Philip Servs. Corp., 294 F.3d 21, 33 (2d Cir. 2002).

Much like the tort |aw concept of "proximte cause,” | o0ss
causation neans "that in order for the plaintiff to recover it
nmust prove the damages it suffered were a foreseeabl e consequence

of the m srepresentation.”™ Suez Equity, 250 F.3d at 96; see also

Energent, 343 F.3d at 197; Castellano, 257 F.3d at 186;

Manuf acturers Hanover Trust Co. v. Drysdale Sec. Corp., 801 F.2d

13, 21 (2d Cir. 1986). The "foreseeability finding turns on

fairness, policy, and 'a rough sense of justice.'"™ AUSA Life

Ins. Co. v. Ernst & Young, 206 F.3d 202, 217 (2d G r. 2000)
(quoting Palsgraf v. Long Island R Co., 248 N Y. 229, 352

(1928)). Determning whether a | oss was a foreseeable
consequence of a particular defendant's actions is, ultimately, a
public policy question, which asks how far back al ong the causal
chain liability for the plaintiffs' |osses should extend. Suez

Equity, 250 F.3d at 96; AUSA Life Ins. Co., 206 F.3d at 210. In

assessing | oss causation allegations, courts ask "was the danmage
conpl ai ned of a foreseeable result of the plaintiff's reliance on

the fraudul ent m srepresentation?" Wiss v. Wttcoff, 966 F.2d

109, 111 (2d Cir. 1992). "If the |loss was caused by an

intervening event, like a general fall in the price of Internet
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stocks, the chain of causation will not have been established."
Energent, 343 F.3d at 197. Recently, the Second G rcuit
reaffirnmed its "established requirenent that securities fraud
plaintiffs denonstrate a causal connection between the content of
the alleged mi sstatenments or om ssions and the harmactual ly
suffered." 1d. at 199.

(2) Predom nance Finding

The cl ai ns based on Sections 11 and 12(a)(2) of the
Securities Act and Section 10(b) of the Exchange Act are based on
a common nucl eus of facts and a conmon course of conduct.3® The
common questions for trial include whether WrldCom s statenents
and public filings, including its Registration Statenents for the
2000 and 2001 Notes, and SSB s anal yst reports contained
mat erial, untrue statenents and om ssions. For the Section 10(b)
clainms, they include whether the defendants acted with the
requi site scienter and whether the m srepresentati ons and
om ssions caused the plaintiffs’ |osses. These comobn questions
of fact and law will predom nate over any questions affecting
i ndi vi dual class nenbers.

As noted, however, the Underwriter Defendants argue that
i ndi vidualized i ssues of reliance will predom nate in connection

with the trial on a portion of the Section 11 claimand that

% It is also true that commopn questions of |aw and fact
will predomnate as to the likely defenses that will be presented
at trial, such as, whether the underwiters were sufficiently
di li gent and whet her causes other than the all eged
m srepresentati ons and om ssions contributed to the decline in
the prices of WorldConis securities.
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I ndi vi dual i zed i ssues of danages will predom nate in connection
with the Sections 11 and 12(a)(2) clainms. The SSB Defendants
argue that individualized issues of reliance will predom nate in
connection with the Section 10(b) clains brought against them
They are both wong. Their argunents are addressed bel ow.

(a) The Section 11 Caimé& the 2000 Ofering

The Underwiter Defendants argue that each plaintiff who
purchased the 2000 Notes after August 14, 2001 -- that is, after
an "earning statement” covering nore than 12 nonths fromthe
effective date of the 2000 Registration Statenent -- will have to
establish her specific and individual reliance on the 2000
Regi stration Statenment.3* The Underwriter Defendants contend
that this is an issue that will affect many class nenbers. Their
expert estimates that over fifty-five percent of the investors in
2000 Notes acquired at |east sone of their investnent in the
Not es after August 14, 2001. Indeed, naned plaintiff Fresno is
one of the entities that acquired its 2000 Notes after that date,
al though it acquired its bonds at a prem um and before the
decline in the price of the bonds that began in |ate January

2002.

31 The defendants have not argued that there was a
qual i fying earning statenment for the 2001 Ofering. The |ast of
t he docunents conprising the 2000 Regi stration Statenent was
filed with the SEC on May 19, 2000, and the last of the docunments
conprising the 2001 Registration Statenent was filed on May 11
2001. The existence of the accounting fraud was di scl osed by at
| east June 25, 2002.
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As described above, any "earning statenent” under Section 11
must conply with the governing SEC regulations. It rnust include,
for instance, such “material information as is necessary to make
the required statements, in the light of the circunstances under
whi ch they are made, not m sleading," and be prepared “in
accordance with generally accepted accounting principles.” 17
CF.R § 210.4-01(a). 1In 1983, in connection with a final rule
defining an earning statenent for purposes of Section 11 to
i nclude statenments of income in a conbination of nultiple
docunents, the SEC reaffirmed this principle when it noted that
it was "[p]lermtting one or any conbi nati on of Exchange Act

reports containing the required infornmation for statenents of

income to satisfy the 'earning statenent' requirenent” of Section
11. Definition of Terms, Securities Act of 1933 Rel ease No. 33-
6485, 1983 SEC LEXIS 717, at *6 (Sept. 23, 1983) (enphasis
suppl i ed).

Worl dCom has admitted that its financial statements from
1999 through the first quarter of 2002 overstated earnings by
over $9 billion. WrldCom s adni ssions |eave no doubt that the
earning statenents filed with the SEC from 1999 through the first
quarter of 2002 were msleading and omtted material information
required by the SEC to be discl osed.

An earning statenment that violates the SEC filing
requi renents should not be considered an “earning statenment” for
pur poses of Section 11, and should not function in a Section 11

claimto shift to the plaintiff the burden of proving reliance.
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It would be illogical indeed if any filing -- no matter how

i naccurate or m sl eading, and despite its perpetuation of the
very msrepresentations at stake in the Section 11 claim-- were
sufficient to shift the burden to the plaintiffs to establish
reliance on the Registration Statenent. Whether a filing is
sufficient to shift the burden nmust depend on whether it neets
the requirenments for earning statenents inposed by the SEC rul es
and regul ations. Here, because the earning statenent

requi renents were not nmet, the burden does not shift to
plaintiffs to prove reliance.

(i) The Fraud on the Market Presunption

Even if an admittedly flawed Wrl dCom SEC filing were
considered an "earning statenment” for purposes of Section 11
however, issues comon to the class would continue to
predom nate. The fraud on the nmarket presunption should apply to
the plaintiffs' Section 11 clains, just as it does to the Section
10(b) cl ai ns.

It appears that few courts have addressed whet her a
presunption of reliance may apply to a Section 11 claim The two
t hat have considered the issue, both com ng before the Suprene
Court’s decision in Basic in 1988, refused to apply it. In lInre

Storage Tech. Corp. Sec. Litig., 113 F.R D. 113 (D. Col. 1986),

the court refused to apply the presunption to a Section 11 claim
based on an enpl oyee stock option plan, since an enpl oyee's
reliance woul d depend on their access to "inside know edge." 1d.

at 121. In Geenwald v. Integrated Energy, 102 F.R D. 65 (S.D
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Tex. 1984), although the court refused to apply the presunption
to a Section 11 claim “because to do so would elimnate the
plaintiff’s already m nimal burden of proof,” it nonetheless held
that common issues predom nated. 1d. at 71. Wthout discussing
whet her a presunption of reliance could apply, two other courts
have found that common questions woul d predoni nate even though

sone plaintiffs would have to show reliance. See In re Data

Access Systens Sec. Litig., 103 F.R D. 130, 147 (D.N. J. 1984)

(finding plaintiff who purchased before the earning statenent

adequate to represent those who purchased after); Wiss v. Tenney

Corp., 47 F.R D. 283, 289-90 (S.D.N. Y. 1969) (named plaintiff
pur chased both before and after earning statenent).

It would also be true here that common questions woul d
predom nate even if sonme plaintiffs would have to show reliance
in connection with some or all of their bond hol di ngs.
Nonet hel ess, it is unlikely that proof of individual reliance
will be required. The reasons behind the creation of the
presunption for securities fraud clains apply with equal force to
the Section 11 clains brought here.

The reasons identified in Basic that drove the adoption of
the presunption in the context of a Section 10(b) claimalso
support its application to the plaintiffs' Section 11 claim
Section 11 requires those who purchase after the twel ve-nonth
earning statenment to show reliance on the registration statenent,
but it does not require direct proof of that reliance. 15 U S.C.
8§ 77k(a)(5). Indeed, the statute itself makes explicit that even
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when a plaintiff nust denonstrate reliance, she has no burden to
so do by showi ng that she actually read the registration
statenent. 15 U.S.C. 8§ 77k(a)(5).

Section 10(b) claimants nust al so show reliance, and, where
there is an open and devel oped market for the securities, they
are entitled to the presunption of reliance di scussed above.
There is no dispute that the market for WrldCom securities was
an open and devel oped market, including the market for Worl dcom
bonds. When Section 11 claimants nade their purchases they
relied, as did Section 10(b) clainmants, on all public information
about Worl dComi's financial condition insofar as it was reflected
in the market price of the WrldCom securities. The uncorrected
2000 Regi stration Statenent was anong the sources of public
information reflected in the market price of WrldCom securities,
including the price of the 2000 Notes purchased in the
aftermarket. Just as Section 10(b) claimants are entitled to a
presunption of reliance in these circunstances, if those who
purchased 2000 Notes after August 14, 2001 nust al so show
reliance, they should have the ability to invoke the sane
presunption. Indeed, to discrimnate in this regard between the
Section 10(b) and Section 11 claimants, at least in this action,
woul d nake little sense. As in Basic, 485 U. S. at 246-47,
fairness, judicial econony, conmon sense and probability al
support adoption of a rebuttable presunption of reliance on the

2000 Regi stration Statenent.
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The Underwiter Defendants contend that those who purchased
after a twel ve-nonth earning statenent cannot be presuned to have
relied on the 2000 Registration Statenent, regardl ess of whether
t he subsequent earning statenents were accurate. Wen Congress
added the requirenent to Section 11 in 1934 that a plaintiff show
reliance on a registration statenent after an intervening earning
statenment has been issued, it acted because of the "likelihood"
that "the purchase and price of the security purchased after
publication of such an earning statenent will be predicated upon
that statenent rather than upon the information disclosed upon
registration.” H R Conf. Rep. 73-1838, at 41 (1934). The
Underwiter Defendants cite commentary that draws on Congress's
rationale to suggest that the price "would reflect the results
reveal ed in the earnings statenent, whether or not correct.”

Arnold S. Jacobs, D sclosure & Renedies Under the Securities Laws

§ 3.38 (2003). That is, of course, true. The market price of a
security will reflect all public sources of information,
including the statements nmade in registration statenents and
earning statenents. Jacobs hinself observes, however, that a
Section 11 plaintiff "should be able to use any form of proof of
reliance avail abl e under Rule 10b-5," including the presunption
of reliance avail able under the fraud on the market theory. 1d.
(emphasis supplied). Even after the dissem nation of an earning
statenent, the registration statenment renmai ns anong the sources
of information affecting the market price of the security and,
certainly in the circunstances of this case, where there was an
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open and devel oped narket in WrldCom securities and no curative
di sclosure in the earning statenent, reliance on the 2000
Regi stration Statenent nmay be presuned.

(ii) Short Selling & the Fraud on the Market Presunption

The Underwriter Defendants argue that an unusually |arge
proportion of investors had nore short than |long positions in
Wor |1 dCom bonds. They concl ude that, since investors wth net
short positions will have difficulty neeting the reliance el enent
of the Section 11 claim the presunption should not apply.

This argunment rests on the analysis of their expert Lucy P.
Allen (“Allen”) of the trading by certain investors in five
nmont hs in 2002, beginning in |ate January. The price of al
Wor | dCom securities, including the 2000 and 2001 Notes, began to
decline in late January 2002, and continued to decline through
June 25, 2002, the date on which the C ass Period ends. Allen
anal yzed the investnents of 454 investors who purchased bonds
fromthe 2000 Ofering.3 She also anal yzed the investnents of
831 investors who purchased bonds fromeither the 2000 or 2001
O fering. She gathered the trading data for these investors from
all of their accounts held at any of four nmmjor banks. Allen

concl uded, 3 based on an exani nation of every account held at the

32 Anong the categories of investors that Allen excluded
fromher analysis were those that have filed individual actions.

33 Allen’s report is sonmewhat opaque. Even when the tables
that acconpany her report are studied, it is not always clear
what Allen was neasuring or how she perfornmed her analysis. As a
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four banks by these investors, that of those that held a position
in either the 2000 or 2001 Notes, thirty-five percent had an
“overall or net short position” in those bonds on every day from
January 30 until June 25, 2002, and forty-three percent had a net
short position as of June 25, 2002. O those who purchased any
of their 2000 or 2001 Notes after January 30, 2002,3* twenty-
ei ght percent had a net short position in the 2000 and 2001 Notes
as of June 25, 2002.

Al'l en does not explain precisely what she neasured to
conclude that a position was “short.” For exanple, the 2000
O fering included bonds with maturity dates of Novenber 26, 2001,
and May 15, 2003, 2006, and 2010. She does not explain how she
bal anced, for instance, a short position in a 2003 bond agai nst a
| ong position in the 2006 or 2010 bond. |In any event, to the
extent that an investor was “short” and profited fromthe decline
in the value of WorldCom securities, then that investor is not
part of the class. The class is defined to include only al
persons who purchased Wrl dCom securities fromApril 29, 1999
t hrough June 25, 2002, and “who were injured thereby.” O
course, those investors on the opposite side of the short, that
is, those who bought Worl dCom bonds, woul d have | ost nobney and

are part of the C ass.

consequence, this summary is the Court’s best attenpt to
under stand what she purported to find.

34 All en does not indicate how many investors there are in
this sub-cl ass.
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Allen’s report, in addition to being cryptic, nmay be
fundamental ly flawed. Her analysis only includes investors
hol dings at the four institutions whose records she studi ed, even
t hough many institutional investors have accounts at nultiple
investnment firns and banks. Since Allen’s analysis considers
only alimted field of information, there is no assurance that
the picture of investors' portfolios it presents is accurate, and
evidence that it is not. Two exanples will suffice. HGK was one
of the individual investors whose trading data was included in
Allen’s report. Because H&X also held its investnents at
institutions other than the four included in Allen’s report, she
only had a portion of its investnents to study and erroneously
listed it as being short by alnost $13 million in bonds as of
June 25, 2002, when in fact it was never short. Simlarly, Alen
listed at |l east five substantial investors, with investnents
ranging in size fromapproximately $25 to $59 million, as hol ding
a short position w thout change for over a year. It is far nore
likely that these investors had purchased their bonds through
anot her institution and sinply sold their bonds through one of
these four institutions whose records Allen studied and no | onger
hel d any bonds.

A court may consider expert evidence at the class
certification stage, but "may not weigh conflicting expert
evi dence or engage in 'statistical dueling’ of experts.” Inre

Vi sa Check/ Mast er Money, 280 F.3d at 135 (quoting Caridad, 191

F.3d at 292-93). The court nust ensure that "the basis of the
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expert opinion is not so flawed that it would be inadm ssible as
a mtter of law," 1id., and nmust use it not to evaluate the
nerits of the case, but to determ ne whether the requirenents of
Rul e 23 have been net. |1d. The question is whether the expert
evi dence denonstrates the existence or absence of common
guestions of fact warranting class certification, not whether it
wi |l be persuasive at trial. See id.

It is unnecessary to discuss in nore detail Allen s reports,
including the one submtted with the Underwiter Defendants’
surreply, or the critique of her analysis offered by plaintiffs’
expert. Essentially, the Allen analysis is offered to support
two findings. First, the report is offered to show that there
was extensive short selling during five nonths in 2002. Second,
relying on that fact, defendants reason that the short selling
means that in 2002 a nunber of investors were betting that
Wor | dCom woul d default on its bond obligations, and thus were not
counting on the reliability of the market price or on the all eged
m srepresentati ons about Worl dConis financial condition.?3®

The exi stence of short selling, even volum nous short
selling in five nonths in 2002, however, does not suggest that

the presunption of reliance should not apply to those who

3 | f a bondhol der shorted sone bonds while hol ding | ong
positions in other bonds that does not necessarily indicate a
belief that WrldCom would not be able to neets its bond
obligations. It may be nore indicative of a desire to profit in
the short run fromthe decline in the market price that occurred
in all WrldComsecurities between | ate January and June 2002.
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pur chased the 2000 Bonds and | ost noney. A bondhol der who
shorted Worl dCom bonds and nmade noney or broke even on her
investnments is not part of the Cass. Should investors who are
menbers of the O ass and who acquired their Wrl dCom bonds after
the twel ve-nonth earning statenent bear any burden at trial to
establish reliance on the 2000 Regi stration Statenent, they would
be able to invoke the presunption of reliance for their Section
11 clains as discussed above.** And, even if the presunption of
reliance did not apply, the plaintiffs have shown that the nany
common questions of |aw and fact at issue here will predom nate
at trial.

(b) Oal Representations & Section 12(a)(2)

The Underwiter Defendants contend that common issues will
not predom nate since Section 12(a)(2) of the Securities Act also
protects investors who purchased bonds based on oral
representations. It is not entirely clear fromthe defendants’
brief argument on this issue what they are suggesting. As
descri bed above, the plaintiffs need not show reliance to bring a

Section 12(a)(2) claim See Gustafson, 513 U S. at 582; Moore,

306 F.3d at 1253. In any event, no allegations in the Anended

3¢ The cases on which the defendants rely are inapposite.
Faktor v. American Biomaterials Corp., 1991 W 336922 (D.N.J. My
28, 1991), held that the fraud on the market presunption would
not apply to common | aw clains, and refused to certify a class
because of issues of individual reliance. 1d. at *12-13. In |n
re Pai neWebber Sec. Litig., 151 F.R D. 248 (S.D.N. Y. 1993), the
cl ass representative had a conflict since it had engaged in
short-sales. 1d. at 249.
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Conpl ai nt or subm ssions fromthe defendants identify any oral
statenment by Worl dCom or the defendants that contradicted the
all eged m srepresentations in the prospectuses. In this

Securities Litigation, the plaintiffs' allegations arise from

consi stent m srepresentations and om ssions and not from

i ndi vi dual i zed negoti ations and representations from

sal espeopl e.® Neither the allegations thensel ves nor

def endants' subm ssions raise issues of individual solicitation
that threaten to dom nate the class clains.

(c) Section 10(b), Reliance & the SSB Def endants

The SSB Def endants contend that the presunption of reliance
cannot apply to the Section 10(b) clains in Counts I X and X
because it cannot apply to expressions of opinion by a research
anal yst since it is not probable or |ikely that such opinions
woul d affect the market price for WrldCom securities. They also
contend that the presunption of reliance cannot apply to what
t hey describe as the “Conflict-of-Interest Cainf because the
mar ket had | ong been aware of the conflicted relationship between

Worl dCom and SSB, and there is therefore no reason to presune

3" The only two cases on which the Underwiter Defendants
rely are entirely inapposite. In MMrty v. Burtness, 72 F.R D
450 (D. M nn. 1976), sales were acconplished primarily during
face-to-face neetings between the parties. The court found that
“"the primary inpetus for a sale was the personal confrontation."
Id. at 455. The second case on which the Underwiter Defendants
rely is even farther afield. |Ingenito v. Bernec Corp., 376 F
Supp. 1154, 1169 (S.D.N. Y. 1974), addresses the purchase and sale
of herds of cattle through individual contracts negoti ated
bet ween each cattl eman and sal esman.
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reliance on the failure to describe the purported conflict in the
anal yst reports. They argue that for each of these reasons each
cl ass nmenber will have to prove her individual reliance on the
anal yst reports, and that as a result comon issues wll not
predom nate at trial

The argunent by the SSB Def endants energes from several
false premses. First, the SSB Def endants distingui sh what they
termthe “Conflict-of-Interest Clainmi fromthe “Conplicity
Claim”3® |n fact, there is no conflict of interest “claim" and
there is no separate conplicity “claim” at |east as the SSB
Def endants define it. Instead, the Arended Conpl aint has a
Section 10(b) claimbased on the statenents and omi ssions in the
Regi stration Statenents for the 2000 and 2001 O ferings (Count
| X), and a Section 10(b) claimbased on the SSB anal yst reports
(Count X).

Count |1 X alleges that SSB and G ubman had a conflicted
relationship with Worl dCom that had the effect of formng a
conspi racy anong Wrl dCom Ebbers, Sullivan, SSB and G ubman, and
that as part of that conspiracy SSB and G ubman participated in a

schenme to m srepresent Wrl dComis financial condition in

% This argunent is simlar to that made by the SSB
Def endant s when they unsuccessfully noved to sever Counts | X, X
and XI. At that tinme, the Court ruled that it was “inaccurate to
classify, as SSB does, the ‘center of gravity’ for Counts IV and
V as being the *financial’ issues and for Counts |IX through Xl as
being the *analyst’ issues. Financial reporting and anal yst
i ssues perneate all five counts” against the SSB Defendants. |In
re WrldCom Inc. Sec. Litig., 2003 W 1563412, at *3 (S.D.N.Y.
Mar. 25, 2003).
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connection with the 2000 and 2001 Oferings. SSB was a | ead
underwiter and book manager for both O ferings.

Count X alleges that SSB and Grubnman engaged in a schene to
m srepresent Worl dConis true financial condition in order to
obtain lucrative work fromWrldCom It asserts, inter alia,
that Grubman directed Ebbers to make untrue statenments about
Worl dComi s financial condition and then issued anal yst reports to
reinforce those msleading statenments. The anal yst reports are
asserted to be msleading not only in their description of
Worl dComi s financial condition, but also in their failure to
di sclose SSB's conflicted relationship with WrldCom

As this brief outline illustrates, the allegations regarding

the quid pro quo relationship are integral to both of the clains

that Grubman and SSB made fal se statenents and nmateri al om ssions
in violation of Section 10(b). The relationship between SSB and

WrldComis used in the Arended Conplaint, inter alia, to explain

why the SSB Defendants were willing to m srepresent Wrl dConi s
financial condition to the public, both through the Registration
Statenments and through the anal yst reports. As alleged in the
Complaint, there is also a synergy between the m srepresentations
and oni ssions on the one hand, and both the public perception of
t he val ue of Worl dCom securities and the decline in the price of

Wor |l dCom securities on the other hand. See In re WirldCom Inc.

Sec. Litig., 2003 W 21219049, at *33.

A second false premise relates to the argunent by the SSB
Def endants that the plaintiffs nust prove reliance on the
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defendants’ failure to disclose the illicit relationship. There

is no burden to prove reliance on an om ssion. See Affiliated

Ue, 406 U. S. at 153-54; Castellano, 257 F.3d at 186; Press, 166

F.3d at 539. Reliance is presuned if the om ssion or non-

disclosure is material. Affiliated Ue, 406 U S. at 153-54;

Castellano, 257 F.3d at 186. SSB tries to avoid the Affiliated

Ut e presunption by suggesting that plaintiffs nust prove reliance
because the omtted information was tied to the

m srepresentations about Worl dComis financial condition in the
anal yst reports since the failure to disclose bolstered the
credibility of the reports. Wile the om ssions and

m srepresentations are alleged to be interdependent in their
significance and effect, it remains true that the description of
the relationship at issue here was omtted fromthe anal yst
reports, that the description of WrldCom's financial condition
was not a description of the relationship, and that reliance on
material om ssions is presuned.

Third, the argunents presented by the SSB Defendants are
entirely dependent on highly contested facts. The briefs of the
SSB Defendants ignore the detailed factual allegations in the
Anended Conplaint in favor of their own selective presentation of
facts and argunment. For exanple, they argue that since no

regul ator has asserted that the SSB Def endants knew of or
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participated in the fraud,®* then the plaintiffs will not succeed
in show ng that they were participants. They argue that
G ubman’s reports could not have had an inpact on the price of
Wor| dCom securities since he was a nere anal yst, and only one of
thirty-five reporting on WrldCom They argue that the market
was al ready saturated with disclosures about G ubman’s conflict
of interest in his relationship with WrldCom?* The notion for
class certification is sinply not the correct forumto resolve
hotly contested factual disputes.

Fourth, certain of the argunents presented by the SSB
Def endant s woul d have been nore appropriately raised in their
notion to dismss, and were not. For exanple, they argue that a
Section 10(b) claimcannot be brought agai nst anyone but an
i ssuer, and certainly not against an anal yst. The defendants
cite no legal authority to support this remarkabl e assertion.

There is, in any event, no legal barrier to bringing a Section

39 Al 'though the investigation was not specific to the
Worl dCom fraud, SSB and G ubman were the subject of an
i nvestigation into the undue influence of investnment banking on
securities research conducted by the SEC and the New York State
Attorney Ceneral's Ofice and other governnental and regul atory
entities. Citigroup paid $400 million in settlenent in
connection with the investigation.

40 For exanple, the SSB Defendants argue that the fact that
the 2000 Registration Statenent disclosed that SSB was taking a
position in excess of $2 billion in the Notes being offered was
sufficient to disclose its financial interest in the successful
mar keti ng of the securities being offered. The plaintiffs point
out that there was no disclosure during the Cass Period of the
“hot” 1 PO shares given by SSB to Ebbers and Sullivan, or of the
hundreds of mllions of dollars of loans from Travelers to
Ebbers, anong ot her things.
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10(b) cl aimagainst an analyst. See, e.qg., Inre WrldCom Inc.

Sec. Litig., 2003 W. 21219049, at *32; In re Credit Suisse First

Boston Corp. Sec. Litig., No. 97 Gv. 4760 (JG&K), 1998 W 734365,

at *5-6 (S.D.N. Y. 1998); In re WRT Energy Sec. Litig., No. 96

Giv. 3610 (JFK), 1997 W 576023 at *11 (S.D.N. Y. Sept. 15, 1997).
There are innunmerabl e cases in which Section 10(b) clains have
been brought agai nst speakers who are not issuers.

The SSB Def endants argue essentially that it would be
i nappropriate to apply the presunption of reliance to a Section
10(b) clai mbrought agai nst an anal yst because statenents by a
non-i ssuer are not “likely” to affect the nmarket price. They
poi nt out that Basic approved the presunption of reliance in that
case because the presunption was consistent with common sense and
probability. Basic, 485 U S. at 246-47, Croner, 205 F.R D. at
128-29. They assert that it is consistent with neither to do so
here. To nmake this argunent, the SSB Defendants ignore virtually
every allegation in the | engthy Amended Conplaint (as well as
evi dence uncovered through di scovery and submitted in support of
this notion).* At no point in their briefs do they acknow edge
G ubman’s alleged role as the prem er analyst in the

t el econmuni cations industry. Nothing in the defendants’ briefs

4 The SSB Def endants have al so noved to strike the factua
al | egati ons against themthat were added to the Amended
Conplaint. That notion is denied in a separate order issued
today. As the fact-bound argunents made in opposition to the
notion to certify a class denonstrate, it has been hel pful to
have the detailed all egations against the SSB Defendants in the
anended pl eadi ng.
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addresses why Grubman was paid approxinmately $20 mllion a year

I n conpensation by SSB to be its tel econmunications anal yst if
his anal yst reports were irrelevant to the market. Nothing in
the defendants’ briefs addresses why G ubnan issued reports
announci ng that Worl dComwas his favorite stock, offering the

opi nion that “we woul d be aggressive buyers at these prices,” and
“strongly” reiterating his “Buy rating on Worl dCom” see In re

WrldCom Inc. Sec. Litig., 2003 W 21219049, at *30 n.24, if his

views were not likely to affect the decisions nmade by Worl dCom
investors. The plaintiffs have shown that it conports with both
common sense and probability to apply the presunption here. The
defendants nmay attenpt to rebut the presunption at trial.
Treating the Arended Conplaint as if it were an expert
report, SSB' s expert Dr. Robert Conmment concludes fromhis
anal ysis of market price novenents, SEC filings, analyst reports,
and news reports that the Anended Conpl ai nt does not denonstrate
a causal link between Grubman’s anal yst reports and novenents in
the price of WirldCom securities.* SSB contends that
intervening factors, specifically the collapse of the

t el ecommuni cati ons sector and Wirl dConmis own disclosure of its

“2 1 n response, the plaintiffs’ expert, Frank Torchio,
performed an event analysis which identified eighteen instances
during the Cass Period in which Gubman’s anal yst reports
i ntroduced new or unanticipated information into the nmarket. He
concluded that there was a 90% probability that G ubman’s reports
caused the changes in WrldCom s stock price that occurred
thereafter. For the reasons expl ai ned above, it is unnecessary
to wade into this battle of the experts at this point in the
litigation.
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accounting fraud, caused the plaintiff’s losses. Although this
argunent may be nore apt as a summary judgnment argunment addressed
to the plaintiffs’ burden to show | oss causation, > SSB now
argues that this evidence will in fact rebut the presunption of
reliance at trial. Needless to say, the plaintiffs have a very
different view of the relevant data and what it shows.* |If this
should in fact be treated as an argunent concerning reliance,
then it is one that applies equally to the entire class and does
not denonstrate the existence of individual issues or overcone

t he predom nance of the conmon issues. Mbreover, the SSB

Def endant s have not sufficiently shown that Dr. Conment’s

43 As described above, the plaintiffs will have the burden
to prove at trial that the | oss of which they conplain was caused
by the fraud they have all eged and not sone intervening event.
See Energent, 343 F. 3d at 197. The fraud includes the
m srepresentati on of Worl dComi s financial condition in the
Regi stration Statenents and in the anal yst reports.

Consequently, the loss that occurred when the accounting fraud
was disclosed is not an “intervening event.” Alternatively, this
argunment can be characterized as an argunment about whether the
plaintiffs can carry their burden at trial of show ng the
materiality of the m srepresentations and om ssions in the

anal yst reports. See, e.qg., ISClIndus., Inc. v. Northway, Inc.,
426 U. S. 438, 449 (1976) (discussing materiality under Rule 1l4a-
9). If it is an argunent about materiality, then it should have
been nmade in connection with the notion to dism ss or may be made
at the time for summary judgnment. |t does not, however, show
that a class should not be certified.

4 Taking the very materials on which Dr. Comment relied,
the plaintiffs point, for exanple, to a Business Wek profile of
G ubman which reports that G ubman “can nove billions of dollars
into or out of a stock with just one research report.” It quotes
Grubrman braggi ng that he was “scul pting” the tel econmuni cati ons
industry. The Wall Street Journal reported that a “research
note” from G ubman pronpted traders to buy Wrl dCom opti ons.
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analysis will succeed in rebutting the presunption of reliance
such that it is appropriate to conclude that there will be no
such presunption available at trial and that individual issues
will cone to predom nate over commopn ones.

In a related argunent, the SSB Defendants contend that the
presunption of reliance should not apply here because the narket
had been aware for years that “sell-side analysts had perceived
conflicts of interest arising frominvestnent banking
rel ati onships,” and because SSB di sclosed its investnment banking
relationship with WorldComin the disclainmer that acconpani ed

each analyst report. See In re WrldCom Inc. Sec. Litig., 2003

WL 21219049, at *34 (quoting disclainmer |anguage contained in

anal yst reports). Again, the SSB Defendants ignore the detailed
all egations of the illicit relationship between SSB and Wr| dCom
Nothing in the press reports or in the boiler-plate disclainmer on

which they rely provides notice to the public of the quid pro quo

relati onship detailed in the Anended Conplaint.* “A defendant

“® The SSB Defendants rely on the nost recent of the
Honorable MIton Pollack’s decisions in litigation relating to
research reports issued by Merrill Lynch & Co. See In re Merril
Lynch & Co. Research Reports Sec. Litig., 273 F. Supp. 2d 351
(S.-D.N.Y. 2003) (Inre Merrill Lynch & Co. 24/7 Real Media, Inc.

Research Reports Sec. Litig. & In re Merrill Lynch & Co.
Interliant Inc. Research Reports Sec. Litig.) ("Merrill Lynch
I11"); see also Inre Merrill Lynch & Co. Research Reports Sec.
Litig., 214 F.R D. 152 (S.D.N. Y. 2003) (In re InfoSpace, Inc.
Sec. Litig.); Inre Merrill Lynch & Co. Research Reports Sec.
Litig., 272 F. Supp. 2d 243 (S.D.N. Y. 2003) (ln re Merrill Lynch

& Co. d obal Technology Fund Sec. Litig.). Merrill Lynch I

di sm ssed anal yst-related fraud cl ai ns because plaintiffs had
fail ed adequately to plead scienter and | oss causation. 273 F.
Supp. 2d at 358. Defendants rely on Judge Pol |l ack's criticism of
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may rebut the presunption . . . , [h]owever, the corrective

i nformati on nust be conveyed to the public with a degree of
intensity and credibility sufficient to counter-bal ance
effectively any m sleading informati on created by the all eged

m sstatements.” Ganino, 228 F.3d at 167 (citation omtted). O
course, any such attenpt at a rebuttal does not raise individual
i ssues, but is sinply another argunment with class-w de
appl i cation.

The SSB Def endants al so contend that the presunption of
reliance cannot apply to the Section 10(b) clai mbased on the
anal yst reports (Count X) because market professionals do not
rely on anal ysts such as G ubman in making their investnent

deci si ons, ¢ because certain investnment managers (including those

the allegations arising fromthe anal yst reports, such as his
observation that the court was "utterly unconvi nced" that the

m srepresentations and om ssions in the anal yst reports had "been
sufficiently alleged to be cogni zabl e representati ons and

om ssions nade with the intent to defraud.” 1d. Defendants nake
no reference to Judge Pol | ack’s conparison of the clains in
Merrill Lynch Il to those in the WorldCom Securities Litigation.
Id. at 364 n.25. Judge Pol |l ack observed that, unlike the

Worl dCom Securities Litigation conplaint, the Merrill Lynch 111
conplaint did not allege either that Merrill Lynch possessed

mat eri al nonpublic information about the financial condition of
the conpanies it was touting or that there were undi scl osed

fi nanci al arrangenents between Merrill Lynch and those conpanies
of the kind alleged in WrldCom |d. The court submtted that
the Wrl dCom Securities Litigation May 19 Opi nion was "not broad
enough to cover the allegations" in Merrill Lynch I1l. 1d.

46 The plaintiffs have presented evidence that market
prof essionals and portfolio nanagers regul arly sought G ubnman’s
views. As an exanple, over one thousand of them arranged to
receive Grubman’s “bl ast voicenails” about the tel ecommunications
I ndustry.
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for sone of the named plaintiffs) believed Wrl dCom was

underval ued, because sone institutional investors (again,
including certain naned plaintiffs) invested passively by

bal ancing their portfolios to mmc market indices, and because
fixed incone investors typically rely on just a few pieces of

mar ket data (such as credit ratings and yield) in nmaking their

i nvestment decisions. For basically the sanme reasons, they argue
that the different categories of investors nust be treated
separately since they will resort to different strategies to
rebut the presunption for retail investors, as opposed to program
traders, short-sellers, statistical arbitrageurs, or nutua

funds. These argunents reflect a fundanental m sunderstandi ng of
Basic, and the fraud on the market presunption.

The presunption endorsed in Basic is appropriate not because
there is any understanding that every investor relied directly on
a particular speaker, in this case, on G ubman or SSB. To the
contrary, this presunption is appropriate because nodern
securities markets involve mllions of daily transactions in
which the market itself is interposed between the buyer and the
seller. It is the market that transmits public information to
the investor in the formof the market price. That val uation
process is substantially equivalent to what an investor does for
hinmself in face-to-face transactions. “The market is acting as
the unpaid agent of the investor, informng himthat given all
the information available to it, the value of the stock is worth
the market price.” Basic, 485 U S. at 244 (citation onmtted)
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(enmphasi s supplied). Consequently, “[n]isleading statenents w ||
defraud purchasers of stock even if the purchasers do not

directly rely on the msstatenents.” |d. at 241-42 (citation

omtted). Each of the investnment strategies identified by the

SSB Def endants depended directly on the publicly avail abl e

i nformati on concerning Wirl dCom as reflected in the price of

Worl dCom s securities. That publicly available information

i ncl uded G ubman's anal yst reports.

In a final variation on this thene, the SSB Defendants argue
that they are entitled to discovery of each class nenber and to
separate trials in order to rebut the presunption of reliance.
The SSB Def endants argue that separate trials would show that the
i ndi vi dual class nmenbers woul d have purchased Wrl dCom securities
at the same price that they did even if they had known of the
al l eged conflicts of interest since they were not relying in the
first instance on G ubman’s anal yst reports.

For the reasons already expl ai ned above, even if the SSB
Def endants coul d show that an individual investor had not
specifically relied upon or even read the SSB anal yst reports,

t hat woul d not underm ne the assertion of reliance. Moreover, as
not ed above, there is no burden to show reliance on a nmateri al
omssion. Finally, in addition to omtting material information
regarding the illicit relationship, the analyst reports are

al l eged to have contained nmaterial m srepresentations regarding
Worl dCom s financial condition. It is also alleged that the

om ssions and m srepresentati ons were interdependent. To
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successfully rebut reliance on the claimconcerning the anal yst
reports as alleged in Count X, therefore, the SSB Defendants
woul d have to rebut the presunption of reliance on the

m srepresentations.

In sum the SSB Defendants have not shown that the
presunption of reliance should not apply to the two Section 10(b)
claims against them \Wile the SSB Def endants may attenpt to
rebut the presunption at trial, they have not succeeded in
showi ng that the presunption should not apply in the first
instance. The plaintiffs have shown that it is both | ogical and
fair to presune reliance on the statenents nade by the SSB
Def endants in the Registration Statenents and the anal yst
reports, and that it is appropriate to apply the presunption to
the two Section 10(b) clainms agai nst the SSB Def endants.

(d) Section 10(b) Loss Causation |Issues

In what they characterize as an issue relating to proof of
| oss causation, the SSB Defendants posit that, for their Section
10(b) cl aimbased on the analyst reports (Count X), the
plaintiffs wll have to prove that those reports inflated the
mar ket price of Wbrl dCom stock at the tine of each class nmenber's

purchase.*” Since the O ass Period contains 793 tradi ng days,

7 In fact, as the Second Circuit recently reaffirned, the
el ement of | oss causation does not focus on the disparity between
the price an investor pays and the investnent quality of the
security, but on the causal connection between the content of the
m srepresentation or om ssion and the harm actual |y suffered.
Energent, 343 F.3d at 198-99.

75



during which many other events affected the stock market,
including the terrorist attacks of Septenber 11, 2001, they argue
that this will require individualized evidence rather than cl ass-

wi de proof. Relying on Merrill Lynch Ill, 273 F. Supp. 2d at 368

n. 29, the SSB Defendants contend that the plaintiffs will have to
show t he i npact of each of G ubman’s sixty-nine anal yst reports
on the market, and the length of tinme between a report and an

i nvestor’s purchase. *®

In dismssing a securities fraud conpl ai nt, Judge Poll ack

held, inter alia, that the plaintiffs had failed to plead | oss
causation adequately. [1d. at 362-68. Judge Pollack did not
opine on the need to prove the length of tine between each
i nvestor's purchases and an anal yst report or whether such a
requi renent woul d defeat a finding that conmon issues in a class
action woul d predom nate over individualized ones.

The issue of |oss causation is subject to class-w de proof.
The plaintiffs will have the burden of show ng that the
m srepresentati ons and om ssions that they have identified caused

the |l oss of which they conplain. |If they carry this burden, |oss

“8 The opi nion on which the SSB Def endants rely observed
that the "plaintiffs nake no attenpt” to allege nore detail ed
| oss causation, and, later, that to support their own theory of
the case, plaintiffs would have to nake additional allegations.

Merrill Lynch 111, 273 F. Supp. 2d at 368 & n.29. The SSB

Def endants neglect to nention that in an earlier footnote, the
Merrill Lynch 111 opinion distinguishes between the anal yst
report allegations in the WrldCom Securities Litigation and the
i nadequate allegations in the Merrill Lynch Ill conplaint. |d.
at 364 n. 25.
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causation wll be established. To the extent this argunent
refers to the necessity for conputing an individual investor’s
damages, it is addressed bel ow.

(e) Damages |ssues

The Underwiter Defendants appear to argue that proof
concerni ng damages for both the Sections 11 and 12(a)(2) clains
will prevent a finding that the common issues predom nate over
i ndi vidual issues.* Relying again on Allen’s report, they argue
that the | arge nunber of investors engaging in a short selling
strategy during five nonths of 2002 will nmake it exceedingly
burdensone to determ ne whether a plaintiff actually |ost noney
through its investnment in the Wrl dCom bonds issued through the
2000 or 2001 Registration Statenents.?®

This argunment can be swiftly rejected. Wen liability can

be determ ned on a cl ass-wi de basis, individualized damage i ssues

4 The Underwiter Defendants use the term“injury” in
connection with this argunent. They appear to be referring to
the requirenment that an investor show that she suffered an
economc loss in order to recover damages. For instance, they
cite cases that stand for the proposition that class
certification should be denied when there nust be individualized
anal ysis of whether any investor suffered an econom c |o0ss. See
Newton v. Merrill, Lynch, Pierce, Fenner & Smth, Inc., 259 F.3d
154, 189 (3d Cir. 2001).

%0 The Underwriter Defendants cite 15 U. S.C. § 77k(e) to
support their contention that plaintiffs nust show that each
cl ass nmenber suffered a loss as a result of the actions of the
Underwriter Defendants. Section 77k(e) contains an affirmative
def ense of di sproving causation; the "heavy burden" of disproving
causation is on the defendant. Akernman, 810 F.2d at 341; see
also McMahan & Co., 65 F. 3d at 1048.
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are not ordinarily a bar to class certification.® See In re

Vi sa Check/ Mast er Money, 280 F.3d at 139-41 (collecting cases); In

re Sunmi tonp Copper, 262 F.3d at 141; G een, 406 F.2d at 299

(individual reliance issues, |ike individual danages issues, not
a bar to certification). Furthernore, the Class is defined to
i nclude only those who were injured as a result of their
purchases of Wirl dCom securities. |If an investor engaged in a
strategy of shorting WrldCom securities and profited fromthe
decline in prices in 2002, then that investor is not part of the
Cl ass.

There is no reason to believe that the proof of danages for
t hose investors who suffered injury in their Wrl dCom

transactions will pose any qualitatively different chall enge than

°1 The cases on which the defendants rely are inapposite.
For exanple, instead of a fraud on the market claimbased on a
m srepresentation or onmission that affects the value of a
security for all purchasers, Newton, 259 F.3d 154, addressed the
inplied representation of a broker to execute his client's trades
to maxi m ze the econom c benefit for each client. [|d. at 173.
Accordi ngly, whether any investor suffered any econom c | oss
depended on the specific facts surroundi ng each trade and whet her
a client had gotten the best available price. 1d. at 180, 187.
In La Fata v. Raytheon Co., 207 F.R D. 35 (E D. Pa. 2002), the
only injury alleged in the proposed ERI SA cl ass action was the
deci si on of each individual enployee to remain enployed during

the class period. 1d. at 47. Injury, therefore, hinged "upon
the individual notivation and alternative job options" of the
class nenbers. 1d. Finally, the court in Ganesh L.L.C v.

Conputer Learning Centers, Inc., 183 F.R D. 484, 491 (E D. Va.
1998), found that as many as one-third of the class nenbers were
short-sellers who woul d need to submt individual proof of
reliance. It permtted the plaintiffs to amend the cl ass
definition to exclude those who participated in short-sale
transactions. |d. at 492.
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is posed in the typical securities class action case. Wile the
scale of loss and the nunber of investors injured may be
quantitatively larger, that does not nean that the damage issues
wi || predom nate over the common issues or that the Wrl dCom

i nvestors should be denied the benefits of the class action
vehicle. There are several nmanagenent tools that a court nay use
"to address any individualized damages i ssues that nmight arise."

In re Visa Check/ MasterMney, 280 F.3d at 141 (listing possible

managenent tools).

(f) Statute of Limtations Defense

The SSB Def endants contend that the affirmative defense
based on the statute of Iimtations, specifically, the one year
period that governs when an investor has actual notice of the
fraud alleged in a conplaint, will require an individual inquiry
into the know edge of each putative class nenber.® See 15
US.C 8§ 78i(e). There is, of course, no reason to believe that
any investor |earned of WirldCom s accounting fraud before it was
publicly disclosed. The SSB Def endants thensel ves take the
position that they, despite their close relationship to Wrl dCom
remai ned in ignorance of the fraud. Simlarly, they have not

suggested how t he public would have | earned during the C ass

2 The first class action filed in this district was filed
on April 30, 2002, nearly two nonths before WrldCom s June 25,
2002 disclosure of accounting irregularities. Defendants point
to no particular plaintiff against whomthey have a col orabl e
statute of limtations defense, |et alone a nunber sufficient to
def eat a predom nance finding.
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Period of the nature and extent of the specific conflicts of
interest item zed in the Arended Conpl ai nt.

The existence of this affirmati ve defense does not suggest
that a class should not be certified in this case. Although
affirmati ve defenses such as the statute of I[imtations defense
may be considered as one factor in the class certification
cal cul us, the existence of even a neritorious statute of
limtations defense does not necessarily defeat certification.

As the First GCrcuit explained in one of the cases upon which the

SSB Defendants rely, WAste Managenent Hol dings, Inc. v. Mowbray,

208 F.3d 288 (1st Cir. 2000), although the existence of an
affirmative statute of limtations defense should be considered
in assessing class certification,

the nere fact that such concerns may arise and nmay
affect different class nenbers differently does not
conpel a finding that individual issues predom nate
over common ones. As long as a sufficient
constellation of common issues binds class nenbers
together, variations in the sources and application of
statutes of limtations will not automatically
foreclose class certification under Rule 23(b)(3).

Id. at 296. The First Crcuit affirned the certification of the
class, finding that common issues predom nated despite the

possibility of statute of limtations defenses.® |1d. As in

*®* The other case on which the SSB Defendants rely to argue
that the statute of limtations issue will preclude a finding of
predom nance is inapposite. |In Barnes v. The Anerican Tobacco
Co., 161 F. 3d 127 (3d Gr. 1998), the Third Crcuit found that
becuase the date of accrual of each plaintiff's cause of action
depended upon how much and how | ong each individual plaintiff had
snoked, the statute of |imtations defense raised individual
issues. |d. at 149. |In Barnes, the statute of limtations
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Wast e Managenent, despite the possible presence of statute of

l[imtati ons defenses, class nenbers in the Securities Litigation

are bound by a "constellation of common issues” that predom nate
over any individual questions.

(3) Superiority of Cass Action

Rul e 23(b)(3) requires plaintiffs to denonstrate that “a
class action is superior to other available nmethods for the fair
and efficient adjudication of the controversy.” Rule 23(b)(3),
Fed. R Cv. P. The factors that are relevant to an anal ysis of
the superiority of the class action device include:

(A) the interest of nenbers of the class in

individually controlling the prosecution or defense of

separate actions; (B) the extent and nature of any

litigation concerning the controversy already commenced

by or agai nst nenbers of the class; (C the

desirability or undesirability of concentrating the

litigation of the clains in the particular forum (D)

the difficulties |likely to be encountered in the
managenent of a class action.

Rule 23(b)(3), Fed. R Gv. P. This is an “nonexhaustive” |ist
of the factors that may be relevant to the anal ysis of

superiority. Anchem Prods., 521 U. S. at 615.

A class action is the superior nethod for the fair and
efficient adjudication of this lawsuit. The proposed C ass
consi sts of tens of thousands of potential class nenbers who are

di spersed across the country. As a class, they have a joint

defense was nerely one of a nunber of individual issues,

i ncl udi ng addi ction, causation, nedical nonitoring needs, and
contributory and conparative negligence, that had the cunul ative
effect of rendering class certification inappropriate. [d.
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interest in litigating the many comon questions on which they
bear the burden and in responding to the various class-w de
defenses that they may face. Few individuals could even
contenpl ate proceeding with this litigation in any context other
than through their participation in a class action, given the
expense and burden that such litigation would entail. |[If a class
were not certified, nmobst investors would be left w thout any
recourse. Even the individual actions that have been filed

agai nst Wrl dCom and those related to Wrl dCom (“I ndi vi dual
Actions”) represent just a fraction of investors. Wth few
exceptions, the Individual Actions cover only bondhol ders, and
bring suit under the Securities Act alone. Moreover, as the

exi stence of the Individual Actions denonstrates, should

shar ehol ders and bondhol ders file their own individual |awsuits,
such suits would risk disparate results, threaten to increase the
costs of litigation for all parties exponentially, pose an

enor nous burden for courts throughout the |and, and encourage a
race to judgnent to obtain the limted funds that are avail abl e
to fund any recovery that plaintiffs may win here. For, however
deep the pockets of the defendants, the | osses suffered through
t he Wbrl dCom debacl e are greater.

Consi deration of the factors listed in Rule 23(b)(3) as
particularly relevant to the issue of superiority also
denonstrates that a class should be certified. Relatively few
i nvestors have indicated a desire at this point to proceed with

separate lawsuits. The Individual Actions have been filed
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primarily by pension funds represented by one law firm >
al t hough roughly a score of different law firnms have filed at
| east one Individual Action. Should the pension funds ultimately
decide to opt out of any certified class, they would still not
represent any of Worl dComi s sharehol ders and woul d represent only
a fraction of its bondhol ders.

The benefits of concentrating this litigation in the
Sout hern District of New York are enornmous. The supervision of
the litigation has resulted in great savings in litigation costs
for all parties, and will preserve as much as possible of the
defendants’ funds to pay investors should the plaintiffs prevail.
The concentration has also nmeant that the litigation can continue
apace and that the nerits of the clainms can be reached as
expeditiously as possible, while giving every party a fair
opportunity to prepare to prosecute or defend agai nst the clains.

Finally, as was true in Croner, “there are no apparent
difficulties that are likely to be encountered in the managenent
of this action as a class action apart fromthose inherent in any
hard fought battle where substantial suns are at issue and al
active parties are represented by able counsel.” GCroner, 205

F.R D. at 134. The challenges in managing this litigation

M| berg Wiss Bershad Hynes & Lerach LLP ("M | berg
Weiss") has filed, in over twenty state courts, approximtely
forty separate Individual Actions on behalf of about one hundred
ten public and private pension funds. Mst of these actions have
been renoved to federal court and are in the process of being
transferred to this Court by the MDL Panel .
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principally derive fromthe existence of the Individual Actions,
and the need to accommobdate their interest in and right to pursue
their clains alongside the class action. These chall enges have
been net to date, however, through the consolidation of the class
and | ndividual Actions for pre-trial proceedings and the creation
of mechani sns, such as a Liaison Counsel for the Individual
Actions, so that the participation of the Individual Actions in

pretrial matters is managed efficiently. See In re WrldCom

Inc. Sec. Litig., No. 02 Gv. 3288 (DLC), 2003 W. 21242882

(S.D.N. Y. May 29, 2003) (consolidation opinion & order); In re
WrldCom Inc. Sec. Litig., No. 02 Gv. 3288 (DLC), 2003 W

21219037 (S.D.N. Y. May 22, 2003) (consolidation opinion). Three
di screte argunents by defendants regarding the superiority of the
cl ass action device are addressed bel ow.

(a) Alternative Means of Recovery

The Underwiter and SSB Def endants argue that investors have
so many ot her means of adjudicating their clains, including
arbitration and individual actions, that a class action is not
t he superior forumfor achieving recovery for their injuries.
They point out that many sophisticated investors, mainly |arge
publ i c pension funds, have filed their own actions rather that
participate in this class action.

Until a class is certified and investors nust deci de whet her
to opt out of the class it will be inpossible to know who has
chosen not to participate in the class action. At present, it
woul d appear that roughly ten percent of those who purchased the
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2000 and 2001 Notes are represented in Individual Actions.> To
the extent that those sane investors al so purchased Wrl dCom
stock, with few exceptions they have not chosen to include any
clains based on their stock holdings.*® Al of the Individua
Actions have been able to participate in the discovery taken to
date through the class action with little expense or burden to
t hensel ves.

In this litigation, although scores of Individual Actions
have been filed, the presence of those actions does not mlitate

agai nst class certification.® Here, the class is nassive: there

*®> No one has yet addressed in any notion filed with the
Court whether an investor may opt out of the class in connection
with certain of its holdings, such as its 2000 and 2001 Notes,
but remain in the class for its other WrldCominvestnents, such
as its stock purchases. The Individual Actions have avoi ded
Exchange Act clainms, such as a Section 10(b) claim because
Exchange Act clains are subject exclusively to federa
jurisdiction, see 15 U.S.C. 8§ 78a(a), and the Individual Actions
are largely seeking to avoid renoval to federal court and
consolidation with the other WorldCom litigation. To date,
renmoval of their actions has been acconplished pursuant to 28
US C 8 1452 as "related to" the WrldCom bankruptcy. See In re
WrldCom Inc. Sec. Litig., 293 B.R 308 (S.D.N. Y. 2003); In re
WrldCom Inc. Sec. Litig., Nos. 02 Gv. 3288, 03 Cv. 167, 03
Cv. 338, 03 Civ. 998 (DLC), 2003 W. 21031974 (S.D.N. Y. My 5,
2003).

%€ There are over twenty actions originally filed by two | aw
firms in Mssissippi state courts on behalf of separate clusters
of individuals which assert clains under state | aw based on stock
hol di ngs.

° Defendants rely on three inapposite cases in which class
certification was denied. In Ansari v. New York Univ., 179
F.R D 112 (S.D.N. Y. 1998), the plaintiff did not show that
j oi nder was inpracticable; many of the nmenbers of the snal
prospective class were foreign citizens whose ability to file
suits in their home countries undermned the res judicata effect
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I's no question regarding nunerosity or the inpracticability of
joinder. Although large private and public pension funds that
are anong the plaintiffs in the Individual Actions have
proclainmed a willingness and ability to pursue separate
litigation, |ess prom nent class nenbers will be unable to
litigate an action on their own. |Individual investors, snal
entities, and the many | arge investors who have not filed

I ndi vi dual actions should not be deprived of their opportunity to
pursue this action sinply because sone larger litigants with
greater financial resources are presently pursuing parallel
actions.

(b) Individual Issues & Manageability

The Underwriter Defendants contend that the class action
device is not superior to the filing of individual actions since
i ndi vidual issues will predom nate over conmon ones in any class
action. Simlarly, the SSB Defendants argue that a class action
in this case woul d be unmanageabl e because of the existence of
i ndi vi dual issues. They argue that discovery, for the reasons

al ready proffered (and rejected) above, should be conducted with

and advant age of proceeding as a class action. See id. at 115-
16. In Famlienstiftung v. Askin, 178 F.R D. 405 (S.D.N. Y.

1998), the nunerosity and inpracticability of joinder

requi renents were not net; the class was small and consisted
primarily of investors who were financially capable of pursuing
their owmn actions. See id. at 409-11. Finally, in Steinnetz v.
Bache & Co., 71 F.R D. 202, 205 (S.D.N. Y. 1976), the class action
was filed after nineteen other |awsuits by individual bondhol ders
had al ready been brought, a nunber of which had been previously
resol ved.
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respect to each class nenber and every different class of
investors. They contend that conpressing their defenses on the
i ssues of materiality, scienter, reliance, and | oss causation
into one trial will deprive them of due process since each
defense entails a fact-intensive inquiry dependent on evidence
regardi ng each individual investor. They conclude that a class
action will inproperly relieve the plaintiffs of their burden of
pr oof .

The defendants have not shown, for the reasons descri bed
above, that individual issues will predom nate over conmon ones.
To the extent that individual issues arise that require the Court
to reconsider the certification of a class, that option is

avai l abl e under Rule 23. See In re Visa Check/ Mast er Money, 280

F.3d at 141.

(c) Coercive Effect of Certification

Rel ying on Parker v. Tinme Warner Entertainnent Co., 331 F.3d

13, 21-22 (2d Gr. 2003), the SSB Defendants argue that the
coercive effect of certification, that is, the concomtant
pressure to settle, will violate their rights under the Due
Process Ol ause. They contend that this is particularly so
because the plaintiffs have confl ated what the defendants | abel
as the Conplicity Claimand the Conflict-of-Interest Claim They
argue that the fornmer claimis without nmerit, while the latter
presents substantial legal hurdles for the plaintiffs to
overcone. They argue that the coupling of the two theories of

wr ongdoi ng exposes themto enornous damages for what should be a
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conparatively mnute award of danages, if any, on the Conflict-

of-Interest Claim The risks identified in Parker arose fromthe

effects of conmbining the class action device with a statute that

i mposed m ni mum statutory damages on a per-consuner basis, the

Cabl e Comuni cations Policy Act of 1984. Parker, 331 F.3d at 22.
The clains in the Conplaint brought against the SSB

Def endants survived the notion to dismss. The May 19 Opi nion

found that the Conplaint sufficiently alleged scienter with

respect to the analyst reports, not only for the failure to

di sclose the quid pro quo relationship, but also for the

m srepresentati ons concerning WrldConi s financial condition, and
that it did so with detailed allegations of both conscious

m sbehavi or or reckl essness, and of notive and opportunity,

i ncl udi ng concrete and extraordi nary benefits that G ubnman and
SSB received as a result of their unique relationship with

Wor |l dCom Inre WrldCom Inc. Sec. Litig., 2003 W. 21219049, at

*32. “[T]he effect of certification on parties’ |everage in
settl enent negotiations is a fact of life for class action
l[itigants. While the sheer size of the class in this case may
enhance this effect, this alone cannot defeat an otherw se proper

certification.” 1n re Visa Check/ Master Money, 280 F.3d at 145.

The SSB Def endants have not shown that certification is
i nproper here, and have not shown any violation of their rights
under the law. This is not a strike suit filed by professional
plaintiffs in order to coerce a settlenent unfairly fromthe

defendants. See Croner, 205 F.R D. at 134. None of the parties
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di spute that a fraud occurred here. A principal issue in the
trial of the Section 10(b) clains against SSB and G ubman will be
whet her the plaintiffs can prove the defendants’ know edge of

t hat fraud.

(d) dass Period

Finally, if a class is certified, the SSB Def endants request
that the class period for the “Conflict-of-Interest Cainf be
defined to end by July 2000, or at |east January 2, 2001, instead
of June 25, 2002. They contend that courts truncate the cl ass
peri od when curative information is dissem nated to the market
and there is no substantial question of fact as to whether the
rel ease has “cured the market.” The SSB Defendants argue that no
reasonabl e person could di spute that the market had been warned
by July 2000 (or at |east January 2001) about conflicts of
interest at financial services firms including SSB, and the
prices for WrldCom stock continued to decline despite G ubnman
havi ng continuously assigned a buy rating to it for over a year.

The two cases on which the defendants rely in fact held that
class certification for the broader class period was appropriate
because questions of fact remained as to whether the purportedly
curative press releases effected a conplete cure of the market.

See Sirota v. Solitron Devices, Inc., 673 F.2d 566, 572 (2d G r

1982); Friedlander v. Barnes, 104 F.R D. 417, 421 (S.D.N.Y.

1984). As these cases indicate, a class period should not be cut
off if questions of fact remain as to whether the disclosures
conpletely cured the market. See Sirota, 673 F.2d at 572.
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Here, significant questions of fact remain as to whether the
di scl osures to which the SSB Def endants point provided an
effective cure. Although press coverage indicted the
i ndependence of tel econmunications anal ysts generally, and even
G ubman in particular, crucial information particular to the
rel ati onshi p between SSB, G ubman, Wrl dCom and Ebbers remai ned
undi scl osed during the Cass Period. The Class Period runs to
June 25, 2002, the date of the announcenment of a $3.8 billion
overstatenment by Wirl dCom The SSB Def endants have pointed to no
di sclosure to the market during the C ass Period that addresses
with specificity the conflict of interest alleged in the Amended
Compl aint. Thus, questions of fact remain as to when and how t he
mar ket was infornmed of the allegedly lucrative and illicit quid
pro quo relationship, including the existence and extent of the
Travel ers | oans, as well as Grubman's personal involvenent in
SSB' s i nvestnent banking generally, and in the conduct of the
busi ness of WirldComin particular. G ven these substantia
guestions of fact, the Cass Period should end, as plaintiffs
propose, on June 25, 2002, the date Wrl dCom announced its need

to issue its first massive financial restatenent.
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Concl usi on

The Rule 23(a) and (b)(3) requirenents for certification of
a class action have been satisfied. The plaintiffs' notion to
certify the Class is granted.
SO ORDERED:

Dat ed: New Yor k, New York
Cct ober 24, 2003

DENI SE COTE
United States District Judge

91



